MEOH b

D058 HAVYHO-NPAKTHYECKUH
INoS



.COJIEP>KAHUE.

BepxoBeHCTBO nNpaBa U aAMMHUCTPaTUBHaA
IOPUCAUKUUA ABCTPUM
Ksocra Iletep
YrBep)xaAeHue NAaHUPOBaHUA NPOEKTOB
o6LecTBeHHON HHPPACTPYKTYPbI B HEMELUKOM
aAMUWHMCTPATHUBHO-NPOLECCYaAbHOM npaBe
Kopbmaxep Anppeac
KoHKypc Ha 3amelieHHe BAKAHTHOWN AONKHOCTH
KaK 3A€MEeHT NPOABHIXEHHUA No CAY)Xbe
Kysanosa A. B., lllep6o T. E.
AAMMHHMCTPATHBHAA NpoUeAYypPa NOMeLLeHUA
HEeCOBEepPLUEHHOANETHEro B LLeHTP BPEMEeHHOro CoAepP)XXaHUA
HeCcoBepPLWEeHHONETHUX NpaBoHapywuTenen (LLBCHI):
BOMNPOCh!I COBEPLUESHCTBOBAHMA NPABOBOro pery\AMpoBaHus
JIamyxk A. B., IOpumH A. E.
AAMMHHCTPaTHUBHDbIE NPoUEAYPbI
KaK BMA ynpaBA€HUECKHUX npoueayp
Murikesuuy J1. A.
AAMMHWHMCTPaTHBHbDbIE NPOLEAYPbDI: Ka3aXCTaHCKUM ONbIT
[Tomommpuropa P. A.
AAMMHHMCTpaTHBHbIE npoueaypbl B Pecnybnuke benapychb
CaBanosuu H. A.
AocTaBAeHue rpaXxaaH B NOAMLMUIO
KaK aAMMHMCTpPaTHBHAA npoueaypa
Comosen O. I1.

21

35

47

56

71

85

96



VIIK 342.9

Comogen FO. I1. / Solovei Yu. P.

HOCTABJIEHUE I'PAKIIAH B ITOJIMLINIO
KAK AIMMHUCTPATUBHAJ ITPOLIE[IYPA

DELIVERY OF CITIZENS TO POLICE
AS AN ADMINISTRATIVE PROCEDURE

Couo06en FOpui
IlempoBuu,
pexmop uacmuozo obpasoba-
meavH020 Yupexoenusa Buic-
uez0 npogpeccuonarbHozo 00-
pasobanua «Omckaa tropudu-
yeckasa akademusa», O0KmMOp
ropuouueckux Hayk, npogpeccop,
3acayxenustit ropucm Poccui-

cxoil @edepayuu, 2. Omck.

C wucriop30BaHMEM MaTepuasioB
cyneObHOM NpaKTUKM aHaJIM3UPYIOTCH
rostoxxeHns deneparbHOrOo 3akoHa OT
7 dpespasra 2011 r. Ne 3-D3 «O niommmmm»
¥ VIHBIX HOPMAaTVBHBIX IIPABOBBIX aKTOB,
perylaMeHTHPYIOIIie OCHOBAaHMS U IIO-
PSIOK OCYIIEeCTBIIEHMS ITOJINIIVIEV TaKOM
aIMVHUCTPATUBHOV IIPOLIeAyPbl, KaK [10-
CTaBJIeHIe TPakIaH B CJIy’keOHBIe ITOMe-
IIIeHNs] OpraHOB BHYTPEHHVIX JIeJI VI VIHbIe
cITy KeOHBIe ITOMeIIeHS.

JlaeTcs TosIKOBaHMe HambosIee CIIoXK-
HBIX IS TPaKTUYIEeCKOTO IIPUMEHEeHMs
HOPM 3aKOHa, IOCBAIIIEHHBIX Ha3BaHHOW
aIMMHICTPATVBHO IIPOLIeAy pe.

OO0OCHOBBIBAETCS BBIBOI O TOM, UTO
3aKpervieHne B 3aKOHOJIATEIIbCTBE HOPM,
COIVIaCHO KOTOPBIM JIOCTaBJIeHNe I'pakKaaH
B HOJIVILIVIIO I MIX 3aJiepKaHue IpeiCcTaoT
B KadecTBe CaMOCTOSTENIbHBIX Mep ToCy-
JApCTBEHHOTO MPVHYXIEHVS VIV aJMU-
HVICTPATUBHBIX IIPOIeAyp, a He eIUHON
JIOTMYEeCKM 000COOJIeHHOM  IIOC/IeIoBa-
TeJIBHOCTY (COBOKYITHOCTM) aIMVHVICTpa-

TUBHBIX OEVICTBUV, VIMEHYeMOW B II€JIOM
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Solovei Yurii

Petrovich,
President of a private edu-
cational institution of higher
vocational education *“Omsk
Juridical Academy” Doctor of
law, Professor, Honored Law-
yer of the Russian Federation,
Omsk.

«3a7lepkaHue», He CIIOcOOCTByeT obec-
IIeYEeHMIO Ha/JIe)Xalllevl IIpaBOBOV 3alllyi-
IIIeHHOCTY TpaXdaH OT agMMHUCTPATUB-
HOTO (TIOJIVIIEVICKOTO) IIPOM3BOJIa.

OrMeuaeTcsi, YTO JOCTaB/IeHMe I'pa-
XIaH B IIOJIMLINIO HOJDKHO OBITH 3aKOHO-
JlaTeJIbHO yperyJIMpOBaHO KaK COCTaBHas,
npudeM @QaxybTaTuBHAasA, 4YacTb WX 3a-
nepxanus. [lpemaratorcss KOHKpeTHbIe
3aKOHOIIPOEKTHBIEe pellleHNs], BOIUIOIIIe-
Hue KOoTopbix B DenepanbHoM 3aKoHe «O
TIOJIVILIVIVI» TIO3BOJIUT, II0 MHEHUIO aBTOpPa,
3aMeTHO YCWIUT IOpuUIOMJecKyie rapaHTuUm
coOIIofIeHNst TIOJIIIVeT KOHCTUTYIIVOH-
HOIO IIpaBa KaXJIoro Ha cBOOOAy M JInMd-
HYIO HEeIIPVKOCHOBEHHOCTb.

KiiroueBble cj10Ba: MONMINS, [O-
CTaBJIeHMe TpaXaaH, IIPUHYOUTeIbHOe
IIpeIpoBOXIIeHNe, 3a7epXXaHue, aIMIHU-
CTpaTMBHasl IIpolieflypa, ciIy>keOHoe IIO-
MellleHe.

The article with the involvement of
thejudicial practice analyzes the provisions
of the Federal Law of February 7, 2011
Ne 3-FL “On Police” and other legal acts
regulating the grounds and procedures
for the implementation by police of such
an administrative procedure as delivery of
citizens to the premises of police stations
and other equivalent areas. It provides
an interpretation of the most complex for
practical application norms of the law,
dealing with the mentioned administra-
tive procedure. The articles contains a
well-argumented conclusion that enshrin-
ing of norms, according to which delivery

of citizens to police and their detainment
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appear as independent measures of state
coercion or administrative procedure, but
not a single logically separate sequence
(totality) of administrative actions, called
in general “detainment”, is not conducive
to ensuring adequate legal protection of
citizens against administrative (police) ar-
bitrariness.

It is noted that the detainment of citi-
zens by police must be regulated by law as
a constituent, and optional, component of
their detention. This article contains spe-
cific legislative solutions, the embodiment
of which in the Federal Law “On Police”,
in author’s opinion, will allow significant
strengthening of the legal safeguards for
abiding by police the constitutional right
of everyone to liberty and personal secu-
rity.

Keywords: police, delivery of citi-
zens, forced reconduction, detainment, ad-

ministrative procedure, premise.

AnMuHVCTpaTUBHAs IIpolielypa — 3TO JIOTMYecKy 000cobiieHHas ocIe1o-
BaTeJIbHOCTb aJIMVHVCTPATUBHBIX JEVICTBUV IIPW VCIIOJIHEHUV TOCYJapCTBEHHOM
dpyHKIIMM (IIpeocTaBIeHNN TOCYAapCTBEHHOM YCIIYTH), IMEIOIIVIX KOHeUHBIV pe-
3yJIbTaT Y BbIeJIIeMbIX B paMKax MCIIOJIHeHWS FoCyJapCTBeHHO (PyHKIMN (IIpe-
JlOCTaBJIeHNs TOCYAapCcTBeHHOM yoityri). [laHHas gedpHMIN, XOTS 1 3aKpeIvieHa
JIMIIIBL Ha IOA3aKOHHOM ypPOBHe', BIIOJIHe cojlepkaTellbHa 1 0e3 0coObIx pa3bscHe-
HUVI II03BOJISIeT IIOHATH, IIoueMy KilaccudecKas IIPUHYyOUTeIbHas (OXpaHUTeIb-
Hasl) IIoJIMIeVicKas Mepa, IIpuMeHseMas B JIIOOOM M3 COBpeMeHHBIX I'OCYHapcCTB,
- IOoCTaBJIeHNe IpaXJaH B IOJIMIINIO MOXeT (M JOJDKHA) pacCMaTpUBaThCS Kak aJl-

MVHWUCTpaTVBHAas IIpoLeflypa.

1 Cm.: nocranosnenue [IpaBurenncTBa Poccuiickon ®@epepanym ot 16 mas 2011 . Ne 373 «O pas-
paboTKe ¥ yTBEpP)KAEHUM aMUHUCTPATUBHBIX PEITTAMEHTOB VCIIONTHEHMSI TOCYAAPCTBEHHBIX QYHKINIL 1
aJIMVHUCTPATUBHBIX PEIIAMEHTOB IIPEJOCTaBIEHNA rOCyJapcTBeHHbIX yeuyr» // C3 PO. 2011. Ne 22. Cr.
3169; Ne 35. Cr. 5092; 2012. Ne 28. Crt. 3908; Ne 36. Cr. 4903; Ne 50 (u. 6). Cr. 7070; Ne 52. Cr. 7507; 2014. Ne
5. Cr. 506.
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BriostHe 3akoHOMeEpHO, UTO «OCTaBJIeHle» BKIIIOUEHO B IlepedeHb 13 24 aji-
MVHUCTPATUBHBIX IIPOLeAyp, NPeAdyCMOTPEeHHBIX IYHKTOM 31 AIMUHMCTpaTB-
HOro persiaMeHTa MuHMCTepcTBa BHyTpeHHUX Aeil Poccurickon Peneparym vic-
IIOJIHEeH VI TOCyAapCTBeHHOM (PYHKIIMM 110 KOHTPOJIIO M HaZI30py 3a coOIIrogeHeM
y4acTHMKaMU I0pOXKHOIO ABVDKeH Vs TpeOoBaHM B 00s1acTy obecrieueHs Oe3orma-
CHOCTM JOPOKHOTO ABVDKEHM, yTBep XKaeHHoro rmpukasoM MB/I Poccuu ot 2 map-
Ta 2009 r. Ne 185 (nastee - AIMMHMUCTPATVBHBIN perjlaMeHT), VI BBIIIOJIHSIEeMBIX [IPU
peayiM3aLy YKa3aHHOV rOCydapCcTBeHHOM (PyHKIMM coTpygHMKaMu ['ocygapct-
BEHHOVI MHCIEKIMY 0e30I1acHOCTM TOPOKHOTO nBvoKeHvss MBJI Poccum, ymorso-
MOYEHHBIMI COCTaBJIATh IIPOTOKOJIBI 00 aIMMHMCTPATUBHBIX [IPaBOHAPYIIEHMSIX
B 00J1aCTV IOPOXXKHOIO ABVDKEHMS], YUaCTKOBBIMM YIIOJTHOMOYEHHBIMY TOJIVIIVY, a
TakKke B YCTaHOBJIEHHOM ITOPSZIKE APYTIVIMI COTPYIHMKAMM IO,

Bmecte ¢ TeM cileiyeT mom4epKHyTh, UTO aMUHICTpaTUBHAs IIPoLleflypa He
CTAHOBWUTCS TaKOBOVI JIMIIIB 110 TOVI IIPMYVIHE, YTO OHAa HallllIa CBOe 3aKpelUIeHVe
B HOPMaTVBHOM IIPaBOBOM aKTe, IMEHYeMOM «aJIMUHUCTPATUBHBIN perjlaMeHT».
B HacTosI1Iee BpeMsi MHOIVE a]MMHVCTpaTVBHbIE IPOLIeAyPbl, BBIIIOJIHSIEMble, B
YaCTHOCTY, OJIVLIVIEV], TIO-IIPeXHEeMY PeryMpyloTcs deepabHbIMN 3aKOHaAMM,
IIPe3NIeHTCKMMI U IIPaBUTeIbCTBEHHBIMI aKTaMl, a TakXe M3aBaeMbIMIL B CO-
OTBETCTBUM C HYMM HaCTaBJI€HVSAMM, IOJIOKEeHMSMY, MHCTPYKLUMAMMU, yCTaBaMI 1
APYTMMU TPagVLIVIOHHBIMIY HOpMaTVBHBIMY IpaBoBbIMM akTamy MBJI Poccrm. 11
VIX COIIOCTaBJIeHNe C alMVUHICTPaTVBHBIMI perjlaMeHTaMV, BOIIPeKV MHEHWIO He-
KOTOPBIX aBTOPOB, He BCerla CBUIETEeIIbCTBYeT O TOM, UTO HOCJIeHE — «3TO IIPO-
Lie[lypHble aKThl «HOBOI'O IIOKOJIEHV», PeryJIMpYIoLIye cofaepKalllyecs B HUX afl-
MVHCTPATVBHBIE IIPOLIeNyPhl «Ha IPVHINIINAIBHO MHOM YpoBHe»®. [Ipnmepom
CJIY>XUT Be[JOMCTBEHHOe IIpaBOBOe peryJIpoBaHyie [JOCTaB/IeHVI IpakKIaH B [IOJIV-
LIVIIO: JaHHas aMVHNCTPAaTVBHAS IIPOLieAypa «IIpoIcaHa» B YcTase IaTpysIbHO-
IIOCTOBOW CITy>KOBI moymmuuy (IyHKTEL 260-275), yTBepXkieHHOM mpukazom MBJ]
Poccum ot 29 guBaps 2008 r. Ne 80 (manee - YcraB)* 1 He comepkallleM TepMUH
«IIpoLeypa» BOBCe, CyllleCTBeHHO IO po0OHee, HeXelI B AIIMUHIVCTPaTUBHOM pe-
ryiamMeHTe (IIyHKThI 187-190).

PaccMoTpeHme ocTasiieHNs TpaXJaH B IIOJIMIIMIO B KauecTBe aMUHICTpa-
TUBHOW IIPOIIeAYPhI IIPeCTaB/IsIeT HaYUHBIV M ITPaKTUYeCKUI MHTepec, IIpexe

BCE€ro, C TOYKM 3pEHIIA obecrieueHms COGJ’IIO,HGHVIH IIpaB yeJjIoBEKa 1 I'pa’kKIaHlHa,

2 Koncynprantllmoc. Bepcusallpod [OmexTpoHHbIN pecypc]. — OneKTpoH. gaH. — [M., 2015].

3 Haspimos K. B. AIMMHUCTpaTUBHbBIE peTIaMeHThI (eflepaIbHbIX OPraHOB MCIIOTHUTE/IbHO B/IACTHI
Poccuiickoit @epepanun: Bonpocsl Teopun / Ilog pep. 0. H. Crapunosa. M.: NOTA BENE, 2010. C. 32.

4 Cm.: BronneTeHb HOPMATMBHBIX aKTOB (pefiepabHBIX OPraHOB VCIIOTHUTENbHOI BracTi. 2008.

Ne 27; 2009. Ne 16; Poc. rasera. 2010. 19 desp.; 2012. 27 anp.; 2014. 9 amp.
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COBepIIIeHCTBOBAaHMS aIMHNCTPATVBHO-IIPaBOBOIO peryInpoBaHNs AesaTeIbHOC-
T TIOJIVLITA.

OCHOBHBIM 3aKOHOZIaTeIbHBIM aKTOM, OIIpeesIsIonIM OCHOBaHMS U IIO-
PSAOK JOCTaBJIeHMs IpaXk[laH B HOJIUINIO, siBjisieTcs DefepaibHBIN 3aKOH OT 7
desparst 2011 1. Ne 3-D3 «O mommmmm» (Hastee — 3aKoH o nommm)’. B cooTseT-
cTBUM ¢ IyHKTOM 13 wacti 1 crateu 13 maHHOrO 3aKOHA B LI€JISIX BBIIIOJIHEHMS
BO3JIOKEHHBIX Ha MOJINIINIO OOsI3aHHOCTEN ee COTPYAHMKY BIIpaBe «IOCTaBJISTh
rpaxk/iaH, TO eCTb OCYLIEeCTBJIATh VX [IPUHYANTEIbHOE IIPellpOBOXIIeHNe, B CIIy-
XKeOHOe TIOMellleHVIe TEPPUTOPMAIIBHOTO OpTraHa VIV O pa3iesIeHIs TIOJIVITN,
B IIOMellleHVe MYHUIIMIIAJIBHOTO OpTaHa, B MHOe CIIy>keOHOoe IToMellleHle B I1eJIsIX
peleHMs BOITpOca O 3a/iep’XKaHnM TpaXaaHMHa (TIPY HEBO3MOXXHOCTY PeIeHs
JTAaHHOTO BOIIPOCa Ha MecTe); yCTaHOBJIeHM JIMYHOCTY T'paXJaHMHa, eciIn 1Me-
IOTCSI OCHOBAHMS II0JIaraTh, UTO OH HAaXOAMUTCS B PO3bICKe KaK CKPBIBIIUIICS OT
OpraHOB J03HaHMs, CJIEICTBYS VIV Cy/a, JIN00 KaK YKJIOHSIOIINUIICS OT VCIIOJIHe-
HVI4 YTOJIOBHOIO HaKasaHMs, JIMOO0 KaK IIpoHaBIINi Oe3 BeCTH; 3alliUThl IpaXkia-
HVHa OT HeIOCPe[ICTBEHHOV yIpO3bl €ero XXM3HN U 3[0pOBbIO B Cilyyae, ecjiii OH
He cr1oco0eH 11o3adoTuThcs 0 cebde 11bo ecTi 0IIacHOCTY HEBO3MOYKHO M30eXKaTh
VHBIM CIIOCOOOM, a TakXe B APYTMX CIIydasix, [IpedyCMOTPeHHBbIX dpefepaibHbIM
3aKOHOM, — C COCTaBJIeHeM IIPOTOKOJIa» B IIOPsAIKe, yCTAaHOBJIEHHOM dacTaMmu 14
" 15 cratpm 14 3aKoHa O IIOJIVIINA.

YTpaTusmmi c mpuagTHeM 3aK0Ha O ITormnmyt cvoty 3akoH Poccurickort PDe-
nepatyn ot 18 ampersa 1991 r. «O Mymmimm» momoOHBIX HOpM He copepkait. [1o-
Jjlararo, B CWIy CBOeVl He[JOCTaTOUHO OIIpeleJIEHHOCTV OHM HY>KIAIOTCs He TOJIBKO
B HaJyIeXallleM TOJIKOBaHMM, HO ¥, B MI3BECTHOV Mepe, COBEPIIIeHCTBOBAHWA.

Peanm3oBaHHBIN B 3aKOHE O IIOJIMIINY IIOIXOJ K TPaKTOBKE JOCTaBJIeHMS
KaK IIPUHYIUTEIPHOTO IIPeIIpOBOXIeHNs I'paXJaHHa B CJIyKeOHOe IToMellieHie
TeppPUTOPUAIIBHOIO OpraHa WIM IIOfpasiesieHus IIOJIULNK, B IIOMelleHre My-
HUINIIAJIBHOTO OpraHa, B MHOe CiIy>XKeOHoe IIoMellleHle He HOB. AHaJIOTMYHbIM
collepkaHMeM 3aKOHOJlaTesIb HajesIsieT IIOHSATHMS JI0CTaBJIeHNs KaK Mepbl oOec-
IleyeHMs IIPOU3BOACTBA IO JejlaM 00 aJMMHMUCTPATMBHBIX IIpaBOHAPYIIEHMIX,
npenycMoTpeHHOM cTaTbent 27.2 Konekca Poccurickon deneparinm 06 agMuHM-
CTpaTUBHBIX IIpaBoHapylIeHnsax (Hajtee — KoAll), a Takxe Kak Mepbl oDecrieye-

HVIS ITIPOM3BOACTBA 110 MaTepiia/laM O OVMCOUIUIMHAPHOM IIPOCTYIIKE, O KOTOPOVI

5 Cwm.: Cobpanne 3akoHopmarenbctBa Poccurickoit @eneparum. 2011. Ne 7. Cr. 900; Ne 27. Cr. 3880,
3881; Ne 30 (u. 1). Ct. 4595; Ne 48. Ct. 6730; Ne 49 (4. 1). Ct. 7018, 7020; Ne 49 (4. 5). Ct. 7067; Ne 50. Cr.
7352;2012. Ne 26. Ct. 3441; Ne 50 (4. 5). Ct. 6967; 2013. Ne 14. Cr. 1645; Ne 26. Ct. 3207; Ne 27. Crt. 3477; Ne
48. Cr1.6165; N2 52 (4. 1). Ct. 6953; 2014. Ne 6. Cr. 558, 559, 566; Ne 30 (4. 1). Ct. 4259; Ne 42, Cr. 5615; Ne 52
(u.1). Cr. 2015. Ne 7. Cr. 1021, 1022, 1105; Ne 14. Ct. 2008.
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uaeT peub B cTaTbe 28.7 PenepasbHOro 3akoHa oT 27 Mad 1998 r. Ne 76-P3 «O
cTaTyce BOEHHOCITy KalllVIX».

[IpyHYyAWTEIbHBI XapaKTep AOCTaBJIeHVS COCTOUT B TOM, UTO B Cilydae
YKJIOHEHVISI WIIV OTKas3a OT CJIefIOBaHVI B YKa3aHHOe COTPYAHMKOM HOJIVLIVIV MeCTO
rpaXkJaHVH MOXeT OBbITh JOCTaBJIeH TyAa COTPYAHMKOM IOJIUIIUN C IIPUMeHeHU-
eM (PU3MYEeCKOVI CYIIBI M BIOCIEACTBUM (B 3aBMCHMOCTH OT XapaKTepa OKa3aHHOI'O
IIPOTMBOIEVICTBIS) IIPMBIIeYeH K a[IMUHVCTPATUBHOV OTBETCTBEHHOCTM I10 YacTU
1 craTem 19.3 KoAIl vymvt K yrosloBHOVI OTBETCTBEHHOCTVI IO COOTBETCTBYIOIIEV CTa-
The YTosI0BHOTO Kopekca Poccurickon @Peneparim.

IIyukr 13 wactu 1 cratem 13 3aKoHa O OIMIMN CBA3bIBaeT BO3MOXXHOCTD 10-
CTaBJIEHV TPakaH B HOJIMIIMIO C HAJIMYMEM OJHOTO M3 YeTbIpeX ITPaBOBBIX OCHO-
BaHUIA.

ITepBoe mpaBoBOe OCHOBaHVe — JId pellleHVs BOIIpoca O 3aJiepKaHuu rpa-
KIaHMHA. 3aKOHOaTesIb BIIepBble BblAeIVII TaKylo IlejIb (OHa XXe — OCHOBaHIe)
JIOCTaBJIeHVs TpakKJaH B ITOJIMLIVIO. Peub mIeT o BecbMa paclpocTpaHeHHOM IIpa-
KTVKe, KOITla TpaXkIaHe JIOCTaBJIAIOTCS B IIOJIMIINIO HarOojiee MHOTOYVICIIEHHON
KaTeropvien COTPYIHMKOB IIOJIVIINY, VIMEIOIIVIX IIPaBO CaMOCTOATEIIbHO ITPVHM-
MaThb pellleHye O IpVMeHeHW JINIITb aIMVHVCTPaTUBHOIO, HO He YTOJIOBHO-IIPO-
11eCCyaJIbHOTO U APYIMX BUIAOB 3a/epKaHus (COTPYAHMKYM HaTPyJIbHO-IIOCTOBOVA,
IOPOXXKHO-IIATPYJIBHOM CITYKO, y4YacTKOBbIE YIIOJTHOMOYEHHBbIe MOJMINK W 1IP.).
Perienvie o 3agep>xaHny JOCTaBIeHHbBIX TPaXKIaH B COOTBETCTBUM C YTOJIOBHO-IIPO-
LIeCCYaJIbHBIM VI MHBIM 3aKOHOZATeJIbCTBOM HPVHMMAIOT APYTVe IOJDKHOCTHBIE
JTUTIA.

Bce xaTeropwm siii, KOTOpble MOT'YT OBITh ITOZIBEPTHY THI IIOJINIIVETE 3a/1eprKa-
HUIO, YKa3aHbl B ITyHKTax 1-13 wactu 2 cratbm 14 3akona o noymmyn. OueBUaHO,
4TO OCTaBJIeHVe FpaXKIaHVHa B IOJIVIIVIO B LIeJIAX PelleHVs BOIIpoca O ero 3aaep-
KaHUM He OyeT cOOTBETCTBOBATh TpeOOBaHVIAM 3aKOHA TPV OTCYTCTBUM OOCTOSI-
TEeJIBCTB, MOTYIIVX CITy>KUTh OCHOBaHMSIMM TaKOro 3ajiepkaHus. [laHHble 00CcTOS-
TeJIbCTBA, KaK M3BECTHO, IIpelyCMOTPeHBI YTOJIOBHO-IIPOLlecCyalbHbIM KOIeKCOM
Poccurickon @eneparim, KoAll, 3akoHoM o nosmimmy, ApyruMiu denepaibHbIMU
3aKOHaM.

VBBIMU clTOBaMV, COTPYAHMK IIOJIVLVN, AOCTaBJIAIOIINI IpaXIaHVHA B
TIOJIVIIVIO ISl PellleHNsl BOIIpoca O ero 3ajJiepKaHuu, B 00g3aTe/IbHOM HOPsIKe
IIOJDKeH pacriosyiaraTb KaKMMM-IIM00 PpaKTUUeCKMM JaHHBIMY, TO3BOJISIONIMIMM
3aIl0ZI03pUTh JIUIIO B COBEPIIeHMM JIMOO0 IIpecTyIUIeHMs, JIN00 agMUHNCTPaTUB-
HOTO IIpaBOHaAPYIIIeHMs, JIN00 YKIOHEHUM OT MCIOJTHEeHMS aiMUHUCTPATUBHO-
ro HakKa3aHWVA B Bue aJMMHNUCTPaTUBHOIO apecTa, Ha3HaYeHHBIX eMy CYI0M
101



IIPVHYANTEIbHBIX Mep MeAMIIMHCKOIO Xapakrepa U T. ., T. €. B TOM, UYTO TaKOW
Irpa’kKIaHVH OTHOCUTCS K OJHOVI U3 KaTeropui JINILI, IIepedlCIIeHHbBIX B IIyHKTaX
1-13 vactu 2 cratbu 14 3aK0OHaA O HIOJIMIINIAL.

[IpumeuaTtesibHO, YTO JIOCTaBJIeHMe I'pakKdaH I pellleHNs BOoIIpoca 00 mx
3aJlepKaHnV JOITyCKaeTcss 3aKOHOM O ITOJIVIINY TOJIBKO «IIPV HEBO3MOXKHOCTU pe-
IIIeHVsl TaHHOTO BoIIpoca Ha MecTe». [logobHas dpopmyimpoBka, OueBUIHO, eciv
VICXOOWTB M3 3aKOHOB JIOTVIKM, CTAaBUT BHE 3aKOHAa BITOJIHE eCTeCTBEHHYIO ITPaKTV-
Ky JOCTaBJIeHNsI B HOJIMLIVIO IpakiaH, BOIIPOC O 3afep>KaHMM KOTOPBIX C y4eTOM
CJIOKVBIIIEVICSA CUTYaLVIV IOJIOKWUTEIIBHO pellleH COTPYyAHVKaMVI ITIOJIVIIN yoKe Ha
MecTe (IIPOVCIIIECTBA).

HecMmoTps Ha nanHoe nmoynoXkeHvre 3aKoHa O MOIVLINY, IIyHKT 187 ApMuan-
CTPaTVBHOIO perylaMeHTa IIpeycMaTpuBaeT B KadecTBe OHOIO V3 OCHOBAHUII J10-
CTaBJIeHVs IPUHATYE COTPYIHMKOM HOIUIINN «pelleHns 00 aqMUHUCTPaTUBHOM
3aflepXXKaHuM JIVIia, COBEPIIMBIIEro aIMVHICTPaTUBHOe IIpaBOHapyIIeHWe, Bile-
KylIllee aMVHICTPaTUBHBIVI apecT». bojiee Toro, mo pesyjbraTaM pacCMOTPEHMs
3asBJIeHVs IpaxaaHyHa Y. B. o mpusHaHMM 4acTMYHO HeAeVICTBYIOIIVIMIU OTAEeIIb-
HBIX ITOJIOKeHU AIMVHVICTPaTUBHOIO perjlaMeHTa, B TOM 4lcjle ero myHkra 187,
Bepxosuemt Cyn Poccurickont @epgepanyyt mogTBepAvl, YTO JaHHOE II0JIOKEeHVe
He IIPOTMBOPEUYNT JeVICTBYIOIIEMY 3aKOHOHATEIbCTBY OO0 aJMMHUCTPATMBHBIX
npaBoHapymeHusax. Kak ykasano B pemenun Bepxosroro Cyna Poccurickon ®e-
nepauyvt ot 27 mapta 2012 r. Ne AKI1IM12-245, «B COOTBETCTBUM C YaCTBIO 4 cTaThN
27.5 KoAIl P®D cpok amMMHMUCTPATVIBHOIO 3aflep KaHs JIVIIA VICYUCIIAeTCS C MO-
MEHTa [JOCTaBJIeHVs B COOTBeTCTBUM cO cTaTbent 27.2 KoAITl P®d, uro mopreepxnaer
HeOOXOAMMOCTb JOCTaBJIeHN JIMIIa B KaXX[IOM CiIydae IIPUHSTISA PellleHls O ero
3amepxaHun. [Ipu coBeplienV JIMIIOM agMUHNCTPATVBHOIO IIpaBOHAPYyILIeHN,
BJIEKYILIEr0 aIMVHICTPATUBHBIN apecT, COTPYIHMKOM ITOJIMIIVV MOXKeT ObITb IIpW-
HSTO pellieHre 00 afMUHNUCTPaTUBHOM 3ajlep>KaHnN JaHHOTIO JIMIA, Y B 3TOM CIIy-
Yae OHO IIOJIEKWT TOCTABIICHIO»®,

ITogobHas aprymeHTaris, OJHaKO, BBIIJIAOUT HeyOedWUTeIbHOV C y4eTOM
Toro, 4uro 4acTtb 1 cratem 27.2 KoAll «JloctaBiieHne» ImpegycMaTpuBaeT eqyHCT-
BeHHOe OCHOBaHVIe JOCTaBJIeHN: Ipak[iaH, a IMEHHO: «B LeJIIX COCTaBJIeHVs IIPO-
TOKOJIa 00 aZMMHMCTPATVBHOM IIPaBOHAPYIIEHUN IIPY HEBO3MOXXHOCTI €ro Co-
CTaBJICHVIsI Ha MecCTe BBIABJICHMSI agMWHVCTPATMBHOIO HpaBOHAPYILIEHNs, eCIIV
cocTaBJleHVe IIPOTOKOJIa SBJIeTCs 00s3aTeIbHbIM». OTCIOfIa CIlelyeT, UTo, eciIi Ha

MeCTe BbIABJIEHVIA aIMVHUCTPATVIBHOI'O IIPaBOHAPYIIEHV, ITYCTD [Ta’Ke MOI'yIero

6 Pemenne BepxoBnoro Cypma Poccmiickon @epepanyunm ot 27 mapra 2012 . Ne AKIIN12-245 // KoH-
cynerantlnoc. Bepcusallpod [DnexTpoHHbI pecypc]. — DneKTpoH. gaH. — [M., 2015].
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II0BJIeYb Ha3HadyeHVe aIMUHICTPATUBHOIO apecTa, MMeeTCsl BOSMOXXHOCTb COCTa-
BUTB IIPOTOKOJI 00 aAMMHMCTPATVBHOM IIpaBOHApPYyIIeHUN, OCTaBIIATh IpaX/ia-
HVHAa B IIOJIVLIVIIO HeJIb3.

YnousurensHo, HO AnteruranmonHas kosurerna Bepxosuoro Cyma Poccnrickon
@Denepaliny, pacCMOTPeB aleJUIAMOHHYIO Xajo0y rpaxmaHnHa Y. B. Ha perre-
Hu1e BepxosHoro Cyna Poccurickont @enepanim ot 27 mapra 2012 r. Ne AKTIN12-
245, mpuIia K BBIBOJY, YTO, B YaCTHOCTW, IIYHKT 187 AIMVHVCTPaTMBHOIO pe-
IJIaMeHTa, IpeAyCMaTPVBaIOIINII B KaueCTBe OJHOIO M3 OCHOBAaHW JJOCTaBJICHVIS
HNPUHATIE COTPYAHMKOM ITOJIUIIUN «pellleHnss 00 afMUHUCTPaTUBHOM 3ajiepiKa-
HUW JIVIIA, COBEPIIVBIIEro aJIM/HNUCTPaTVIBHOE IIpaBOHapYyIlIeHNe, BJIeKyIlee ajl-
MVHUCTPATUBHBIV apecT», COOTBeTCTBYeT He ToibKO HopMmaM KoAll, Ho 1 HOp-
MaM 3aKOHa O ITOJIVIINW, «HeIIOCPeNCTBeHHO PeryJIMpyIoliM paccMaTpyBaeMble
IpaBOOTHOIIeHVs»’. OgHaKO JIF00OV, KTO COIOCTaBUT aHaJIM3MpyeMoe I10JI0XKe-
HMe IyHKTa 187 ADMUHMCTpaTUBHOIO periaMeHTa 1 MyHKT 13 wactu 1 crateu 13
3aKoOHa O IOJINIIVIV, 3aMeTUT VX OYeBUIHOe pacxoxieHve. V13 3akoHa o mormmm
CO BCeVl OUEeBUIHOCTBIO CJIeIyeT, UTO, eCJIV BOIIPOC O 3aJepKaHUN ITOJI0KUTEIIEHO
pellleH COTPYIHMKOM IIOJIMIINY y>Ke Ha MecTe KOHTaKTa ¢ IPaXJaHVHOM, 10CTaB-
JIeHVie B IIOJIVLIVIIO IIPVIMEeHeHO OBbITh He MOJXeT.

ITogoOHast HopMa 3akoHa O MOJIMILNM, KOHEYHO, IIPOTUBOPEUNT 30 paBOMY
CMBICITY, HO Bpsifl JIV IIPaBWIbHO UCIIPAB/ISATD ee B opsaKe cyaeOHOro vin Io3a-
KOHHOTI0, TeM 0oJiee, Be[JOMCTBEHHOTO IIpaBOTBOpYecTBa. HeoOxoaymbl cooTBeTCT-
BYIOIIIVie 3aKOHO/aTeJIbHbIe PelleHVIs.

HyMaetcst, nevicTBUTe/IbHOe HaMepeHVe 3aKOHOAaTe I 3aKIIo4aylock B TOM,
YTOOBI OTPaHUYNUTH IIPAaBO COTPYIHMKOB HOJIUIINU IOCTaBIATh TPaXIaH B CIIy-
KeOHOe IIOMellleHMe CilydasMi, Korjja HeBO3MOXKHO PeIlnTh Ha MecTe BOIIPOC,
TpeOyIOLINI TIOJINIIEVICKOTO BMellaTe/IbcTBa, Oe3 3ajepkaHus rpaxiaH. AHaslo-
IMYHOe OrpaHudeHye cofepXurcsa B ctatbe 27.2 KoAll, cormmacHo KOTopovt [JocTaB-
JIeHVIe TpakKIaH OCYIIeCTBIISIeTCS COTPYAHMKAaMV ITOJIIIVN B 11eJIAX COCTaBJIeHWs
IIPOTOKOJIa 00 aJIMMHUCTPATMBHOM IIpaBOHAPYIIIEHUN TPV HEBO3MOXXHOCTW €ro
COCTaBJIEHVI Ha MeCTe BbIABJICHNS aJMVHVICTPaTUBHOIO IIpaBOHAPYILEeHVs, eCIIv
COCTaBJIeHIe IIPOTOKOJIa SBJIsIeTCsl 00sA3aTe/IbHbIM. V1 B TaHHOV YacTyt IMyHKT 187
AIMVHVUCTPaTMBHOIO perjlaMeHTa, IIpelycCMaTpVBaroINl B KadecTBe OHOIO W3
OCHOBaHM JOCTaBJIeHMSI «HEeBO3MOXXHOCTb COCTaBJIEHMsI IIPOTOKOsIa 00 agMu-

HUCTPAaTVBHOM IIPaBOHAPYIIEHVIV Ha MeCTe€ BbIABJICHNA aIMVHUCTPAaTVIBHOI'O

7 Omnpepenenne Anennanuonnoi komnernn Bepxosaoro Cypa Poccniickoit @epepanym ot 28 MoHA
2012 . Ne ATTJ112-393 // KoncynprantIlnoc. Bepcusallpod [DnexTponHbIT pecypc]. — DNIeKTpOH. AaH. —
[M., 2015].
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IIpaBOHAPYIIEHs, eC/IVI COCTaBJIeHVe ITPOTOKOJIA sBJIgeTCs 00s3aTelIbHbIM» B II0JI-
HOVI Mepe COIJIacyeTcs C 3aKOHOM.

Taxym obpasom, popMyIMpoBKa «IIpV HEBO3MOXXHOCTY PelleHNs JaHHOTO
BOIIpOCa Ha MecTe» IIPUMEHUTESIHHO K IIPaBy ITOJIMIINY JIOCTABIISATh TPaKIaH B Ie-
JIIX PellleHNs BOIIpoca O 3aep KaHuM, C MOel TOUYKM 3peHusl, 00si3bIBaeT COTPY/-
HVIKa ITOJIVIINY IIPUHSTh Ha MecTe BCe BO3MOXKHBIE MepPHI (C y4eTOM JOCTYITHOM
MH@POPMaIY, UMEIOIINXCS OpTaHM3alIOHHO-TeXHYECKIIX PecypcoB, YMCIIeHHO-
CTVI COTPYIHMKOB IOJIVILIVIVI, BpEMEHHBIX OTpaHMYeHT, COOITIOIeH s TpeboBaHMM
K oDecIteyeHIIO 0€30ITaCHOCTY COTPYAHMKOB HOJIMIINIM M OKPY KaIOLIVX TpaXkIaH
U IP.) K YPeryJIMpOBaHUIO CUTYaINV, TPeOYIOIIel IIOINIIeTICKOTO pearnpoBaHs,
Oe3 mocTasiieHNs IpaXkIaHVHA B IIOJIMIINIO (HallpuMep, YOeauThCs B IPaBAMBOCTI
YCTHOTO 3asiBJIeHVISI KAKOTO-JIM0O JINIIA O COBEPIIIeHNN ITPaBOHAPYIIIeHsI KOHKPeT-
HBIM I'paXJaHMHOM; IIPOM3BECTM SKCIIPecc-OIIpoc JInila, 0COOEHHOCTY BHEIITHEero
BUJIa, [IOBEJIEHNS], COBEePIIIaeMbIX JIETICTBUT, BpeMeH! VI MeCTa HaxOXIeHMs KOTO-
pOro [aroT OCHOBaHMS IIOI03peBaTh €ro B COBEpPIIIeHMN IIPecTyIUIeHNs, YCTaHO-
BUTBH €r0 JIMYHOCTD ITyTeM ITPOBEPKI JOKYMEHTOB VIV [PV ITOMOIIM HaX O SIIIX-
cs1 TIO0JIM30CTH CBUIeTesIel; IIPOM3BeCcTI Ha MecTe JIMUHBIN JJOCMOTP IpakdaHHa
PV HAJIMYMY JaHHBIX O TOM, YTO OH MMeeT IIpu cebe opy kie; TToIyYnTh OOBbsICHe-
HVle JIMIIa, COBEpPIIVBIIero aJMHIUCTpaTUBHOe IIpaBOHAPYIIeHe, COCTaBUTh Ha
MecTe (B JIFOOOM IPUTOTHOM ITOMEIeHNN, CITyKeOHOM TPaHCIIOPTHOM CpPeJICTBe)
IIPOTOKOJI O TAKOM ITpaBOHAPYIIIeHUN U T. I1.).

[IpuHSATBIE COTPYTHMKOM IOJIMIINI MePbl Ha MeCTe KOHTAKTa C IpakIaHU-
HOM MOTYT VMCUepIIbIBaloOllle yperyiMpoBaTh CUTyalio M UCKIIIOYUTb HEOOXOa M-
MOCTH JJOCTaBJIEHMSI €T0 B IIOJIMITMIO U IIOCIedyIolero 3afgepxxanmus. Eciam xe B
CJIOXKMBIIIEVICS CUTyaly COTPYAHVKY HOJIMIIMM OYeBUIHO, YTO Oe3 3aziepKaHus
rpaXkIaHMHA €ro CJIy>KeOHble 00s3aHHOCTY He OyayT BBIIIOJIHEHBI HaJjIeXKalllyiM
oOpa3oM (HampuMep, Ha IJla3ax COTPYIHMKA HOJIMIIMM KTO-IMOO coBeplllaeT Ha-
CVWIBCTBEHHOE ITPeCcTyIUIeHNe) JIMO0 IPUHSTHIE MePbI ITO3BOJIVIIV COTPYIHUKY TI0-
TN yOeouTbcs (BO BCSKOM Cilydae He yCTpaHWIV ero 000CHOBaHHOe I10J103pe-
HVIe) B TOM, YTO JTaHHOE JINIIO IOJIeXNUT 3a/iepKaHNIO, OH JOCTaBJIsIeT yKa3aHHOe
JINIIO B OpraH BHYTPEHHMX JIeJl.

Bosppamasice K nyHkTy 187 AIMMHMCTPaTUBHOIO perjlaMeHTa, IIpeyc-
MaTpMBalOIero B KauecTBe OJJHOTO M3 OCHOBAaHMI JOCTaBIeHVs IIPUHSTIE CO-
TPYOHUKOM IOJIUIINU «peIlleHnss 00 aJMMHUCTPATVBHOM 3a/iep>XXKaHUM JINIIA,
COBEepIIMBIIErOo aJMUHUCTPATUBHOE IIpaBOHAapyllleHMe, BileKylllee aIMWHU-
CTPATVBHBIN apecT», CJleflyeT o0paTUTh BHMUMaHMe ellle Ha OIHO 00CTOosTesb-
ctBo. CorstacHo wact 1 crateu 27.3 KoAll agMuHUCTpaTUBHOE 3ajiep XKaHue
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MOJKeT OBITh IIPVMMEHEHO B MCKJIIOUUTEJIbHBIX CJlydasX, ecyIy 3TO HeoOXOaMOo
11 obecrieueHsl IPaBUIILHOIO VI CBOEBPEMEHHOTO pacCMOTpeHMs Aejla 00 aji-
MUHUCTPATUBHOM IIpaBOHapPYyIIeHN, VICIIOJTHEH M [TIOCTaHOBJIEH NS 110 J1ejIy 00
aAMVHUCTPAaTUBHOM IIpaBOHapyueHun. TakmuMm oOpa3oM, ocHOBaHMS JOCTaB-
JIeHVs TpaXk[jaH B IIOJIMIIVIO B JaHHOM CJIy4ae [JOJDKHBI COBIIaJaTh C LeJIAMU aJl-
MMHICTPaTUBHOTO 3a7ep>XXaHus. [1pu aToM B oTiimune oT AGMUHNUCTPaTUBHOIO
pernamenTa KoAll BriosiHe 3aKOHOMepHO JONycKaeT JOCTaBIeHNe 1 3a7epiKa-
HUe TpaXJaH COTPYAHMKAMM IIOJIMILINN B CBSI3M C COBepIleHMeM VMMM JII00BbIX
aZIMVHUCTPATUBHBIX IIPaBOHAPYyIIEHNI, B TOM 4MCjle He BJIeKYIIMX aJMWUHV-
CTpaTUBHBIV apecT.

Ha done nonoxenun KoAIT seinenenve nmyHkrom 187 AnMmHMUCTpaTBHOIO
perlaMeHTa TaKOro OCHOBaHWsI JOCTaBJIeHNs IpakaH B MOJIUIIVIO, KaK IIpUHATHE
ee COTPYIHMKOM «pellleHns 00 aJMMHUCTPATUBHOM 3ajepKaHWUM JINIIA, COBep-
IIVBIIErO aMVHVCTpaTVBHOe ITpaBOHapYyIlleHVe, BJIeKyllee aJIMVHUCTPaTUBHBIN
apecT», Ha IIpaKTVKe MOXeT ObITh CTOJIKOBAHO KaK BO3JIOXKeHVe Ha COTPYAHMKOB
MIOJIMLIVY OOS3aHHOCTY BBIIIOJIHATH IIOJJOOHYIO aIMVHVCTPATUBHYIO IIPOLIEAYPY
BO BCeX CJIy4asix, BHE 3aBVICIMOCTVI OT CO3/1aBIIIeVICsI CUTY ALl

Tax, 11 okTsa0ps 2003 r. rp-H I'. Obu1 focTaBieH B Jlennuckuit POB/I r. VBa-
HOBO U IIOABEPrHYT aJIMMHIUCTPaTUBHOMY 3adepxaHuto ¢ 19 uwac. 45 mun. 11 ok-
Ts10pst 1o 09 vac. 12 oKTsI0pst B CBSI3M C COBepILIeHMEM aIMMHNCTPATUBHOIO IIpa-
BOHapylIIeHns, npegycMoTpeHHOro cT. 19.3 KoAIl P® u Mory1ero 1mosjeys Ha-
3HaudeHye aJIMMHNUCTPaTUBHOIO HaKa3aHWs B BUOe aJIMUHNUCTPaTUBHOIO apecTa.
Hapsny ¢ mporokosiom o0 yka3aHHOM aJMMHMCTPATVMBHOM IIpaBOHApPYIIEeHUN
onepaTuBHbIN OexXypHb JlennHckoro POB/I coctaBml Takke B OTHOIIIEHUN T'P-
Ha ['. IpoTOKOJI 00 aIMMHNUCTPATMBHOM 3aJiepKaHUM B HOpsKe CT.CcT. 27.3-27.7
KoAII P®.

I'. o6xastoBasl IIpUMeHeHHOe K HeMy aJJMVHUCTpaTUBHOe 3ajiepKaHle B Cy/.

B nmocranosnennu samecturerrt Ilpencenarernsa Bepxosroro Cyma Poccuri-
ckont Pepepanyi 1o maHHoMy feity ot 11 amperrst 2005 r. Ne 7-AJ104-2 otmeuaeT-
¢, yTo B HapymeHue 4. 1 cr. 27.4 KoAll P MoTuBEI 3aziepXaHs B IIPOTOKOJIE
00 aIMMHMCTPATMBHOM 3ajiep>XaHnu I'p-Ha I'. ykasansl He OpUn. l0BOABI Omepa-
TBHOrO AexxypHoro POB/I B xome cyzmeOHOro 3acefaHms o TOM, YTO 3a7epKaHue
ObUIO 00YCIIOBIIEHO HEOOXOAMMOCTbIO OOecriednTh IIpuUcCyTcTBUe 1. mpu paccmo-
TpeHUMN [ejla MUPOBBIM CyAber1, 10 MHeHMIo 3aMectuTesis [Ipencenarerss Bepxos-
Horo Cypna Poccurickort @enepariinm, Heslb3sl CUUMTaTh OOOCHOBAHHBIMY, TTIOCKOJIb-
Ky I'. imes1 mocTosIHHOe MecTo XXUTeIbCTBa B I. VIBaHOBO, ceMbloO, 1 JaHHBIE O ero
HaMepeHUV YKJIOHWUTBCA OT ABKU B CY[, IO Jiejly oTcyTcTBoBayin. 1o pesyibpraram
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paccMOTpeHMs iejia IIPOTOKOJI 00 afMMHMCTPATVBHOM 3ajiepKaHuy rp-Ha I'. Obu1
IIpV3HAH He3aKOHHBIM®.

DTOT IIpUMep JOCTaTOYHO IT0Ka3aTesieH. MHorme coTpyAHUKIM OpraHOB BHY-
TPeHHMX J1eJ1 yOeXXIeHbl, YTO JIUII0, B OTHOIIEHNMI KOTOPOro BO30YXXIeHO J1eJ10 00
aIMVHNUCTPATUBHOM IIpaBOHAPYIIIEHNN, pacCMaTpuBaeMoe B CyZeOHOM HopsiaiKe
1 32 KOTOpoe MOXeT OBbITh Ha3HaueHO aJMMHNUCTpaTMBHOe HaKa3aHue B BUe ajl-
MUHICTPATUBHOIO apecTa, I0JDKHO OBITh 00g3aTeIbHO I0CTaBJIeHO B OpraH BHY-
TPEeHHUX JeJl VI HaXOAUTbCA TaM JI0 PacCMOTpeHMs Jejla CyAbell B KOMHaTe I
aIMVHICTPATVUBHO 3afep>KaHHbIX il VI orepaTvBHEBIV IeXXypHbIV JleHMHCKOro
POB/] r. IBaHOBO, pactionaras oIpefeIeHHbIM YCMOTPeHVIEM B pellleHny BoIpoca
00 agMVHMCTpaTUBHOM 3ajiepXXaHuu rp-Ha [, gevicTBoBasl, 4TO Ha3bIBaeTCs, KaK
OOBIYHO, B COOTBETCTBUM C OOBIKHOBEHMSIMI IIPaBOIIPVIMEHNUTEIbHOV ITPaKTUKIA.
BosmoxxrocTes oTniyctuTh rp-Ha I'. M0 paccMoTpeHMs fela MUPOBBIM CYIIbeVi VM,
CKOpee Bcero, He TOJIBKO He paccMaTpuBaslach, HO ¥ He OCO3HaBaJIach Kak IOy CKa-
eMasi 3aKOHOM. JlyMaeTcs, IMeHHO 10 3TOVI IIPUYIMHE B I1eJIAX VCKJII0UeH s Io100-
HoM npakTuky 3aMectuTens [Ipencenarera Bepxosroro Cyna Poccuickon ®eme-
paumm cpopMyIMpoBall B XOe pacCMOTpeHMs [iejla Ip-Ha ['. BaXXHy0 IpaBoOBYIO
ITO3MLIVIO, COTJIACHO KOTOPO «caM 110 cebe dpaKT cocTaBsIeHNMs B OTHOIIIEHVIV JIUIIa
IIPOTOKOJIa 00 aIMVMHMCTPATMBHOM IIpaBOHAPYIIEHUM, 32 KOTOpOe MOXeT OBbITbh
Ha3Ha4YeHO HaKa3aHMe B BUe aIMMUHNCTPATUBHOIO apecTa, He MOXET CIIyXXUTb
OCHOBaHVIEM J1JI aIMUHUCTPATUBHOTO 3aJlepKaHNs JIMIla»’, a 3HaYUT, J0OABIIIO OT
ceOs, 11 ero 10CTaBJIeHN B IIOJIVLIVIO.

Bropoe nmpaBoBoe ocHOBaHMe OCTaBIeHNS, IIPeNyCMOTPEHHOTIO ITyHKTOM 13
vactyt 1 craTem 13 3akoHa 0 TTOIMIIMM, — U1 YCTaHOBJIEHM JIMYHOCTY I'PaKIaH-
Ha, eCJIV VIMEIOTCsl OCHOBaHV I10J1araTh, YTO OH HaXOAWUTCA B PO3BICKe KaK CKPbIB-
IIINTICS OT OPraHOB J03HaHVIS, CJIEACTBYS WIM Cy/a, JIMOO0 KaK YKIOHSIOIINUICS OT
VICIIOJIHEHMSI yTOJIOBHOIO HaKa3aHMsl, JIM00 Kak IIpornasimii Oe3 Bectu. Yaiile Bce-
ro 371eCh MMEIOTCS B BUILY CJIy4ay, Korja COTPYIHMK IIOINLNM OOHapyKMBaeT Ka-
KOTro-JI100 rpa’kjaHmnHa, CXOXero I10 IIpuMeTaM C pa3bicKrBaeMbIM oM. Ciiemy-
eT IIOJYepPKHYTb, YTO 3aKOH O IIOJIMIIMV He TpebyeT OT ee COTPYAHMKOB (C Hallen
TOYKM 3peHVs, 3TO OTHOCUTCS K UIMCIIY ero He[JOCTaTKOB) B 00s13aTe/IbHOM IHOPSITIKe,

I[Ipexie 4eM ITPUHATD pelIeHre O JTOCTaBJIEHVIV B ITOJIMILIVIO I'PaXXIaHVIHA, CXOXKETo

8 Cm.: bromrerens Bepxosroro Cypa Poccuiickont @epepanym. 2005. Ne 11. C. 7-8. C mMoeit TOYKn
3peHusi, He0OXOUMO ObUTIO MPKU3HATH HE3aKOHHBIM He MPOTOKON 00 afMUHUCTPATUBHOM 3afIepPXKaHUM,
a caMO aJIMMHUCTpPATUBHOe 3afiepkaHne. IlogpoOHBIN aHa/NMN3 YKa3aHHOTO CYHAeOHOrO pelIeHUs CM.:
Masnaxosa H.B. K Bompocy o 3aKOHHOCTM HIPUMHATHUA pellleHusA 00 aIMUHUCTPATUBHOM 3ajepKaHum //
3akoH Poccuitckoit @enepanuu «O Mumnum»: 15 et Ha 3aIuTe pas ¥ cBOOOJ, rpakpaH: Mar-/ibl Hayd.-
npakT. KoH(. 21 anperns 2006 . M.: Mock. yH-T MBJI Poccnn, 2006. C. 97-102.

9 bronnerens Bepxosnoro Cypma Poccmiickoi @epepanyn. 2005. Ne 11. C. 8.
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II0 IIpVIMeTaM C Pa3bICKMBAE€MBbIM JIMIIOM, YCTAaHOBUTBD €r'0 JIMYHOCTD I10 VIMEIOIIVIM-
cd y HeTo JOKyMeHTaM. TeM He MeHee, eCJIV IMeeTCsI TaKask BO3MOXXHOCTb, COTPYZI-
HVIK HOJIVIIVN JOJDKEH ee VCIIOIb30BaTh (KOHeUHO, C COOIIoIeH ieM HeOOXOIVIMBIX
Mep rpepgocropoxHocTi). [Tomo6HOe TpeOGoBaHMe BbITeKaeT M3 IIPVHIINIIA PasyM-
HOVI JIOCTaTOYHOCTY B OIpaHMYeHNI IIpaB 1 CBOOO/, Tpak[laH, COOTBETCTBYIOIIErO
AyxXy 3aKoHa O IHOJIVIIVN, HO He IIOJTyYMBIIIero, K COXKaJIeHWIO, CBOero II0JIHOTO BO-
IUIOIIEeHNS B er0 TeKCTe.

B cBoe Bpems, ydacTtByst B paboTe Haj oduIMaIbHBIM IIPOEKTOM 3aKOHa
Poccuiickon @epeparmm ot 18 amperts 1991 r. «O mmwmnmm»'°, a 20 s1et crrycrs n
opuLMaIPHBIM IIPOEKTOM 3aKOHa O IIOJIMIIVI, aBTOP IIpeylarajl IHOCBSATUTD JIaH-
HOMY IIPVHIIMITY CaMOCTOSATeJIbHYIO CTaThl0. B 3akoH o moimimm ObUla BKIIIOYe-
Ha TOJIBKO O[JHAa M3 YeTbIpex ee yacTell, Ja M TO, KaK dpparMeHT cTaTby 6 «3aKOH-
HOCTB» (JacTb 2). He Bortiemimmie B opuImaIbHbIN 3aKOHOIIPOEKT TP YacTy CTaTby O
IIPVHIINIIE Pa3yMHOV JOCTaTOYHOCTM B OTpaHMYEHUN IIpaB, CBOOO, M 3aKOHHBIX
VIHTePeCOB I'PaXkJaH, IIpaB 1 3aKOHHBIX MHTEPecoB OpraHM3alyl MeJIV CJIeyIo-
11Iee coflep KaHme:

«[Tonmyg B coOTBeTCTBUM C (peflepa/IbHbIM 3aKOHOM OrpaHWYMBaeT I1paBa,
cBOOO/IBI 11 3aKOHHBIE MHTEPeCh IPpaskKiaH, IpaBa M 3aKOHHBIE MHTepPeChl OpraHu-
3aIM, ecyIv 0e3 3TOro He MOT'YT OBITh BBIIIOJIHEHBI BO3JIO)KeHHBbIe Ha Hee 00Osd3aH-
HOCTL.

ITomuitnst B cOOTBETCTBUM C peiepayIbHBIM 3aKOHOM M301paeT Takov criocoo
JIeTICTBUVI, KOTOPBIN IIPM CO3/IABIIIEVICS OOCTAaHOBKEe B HaVMeEHBbIIIeVI CTeIIeHM OI-
paHnYMBaeT IIpaBa, CBOOOIBI 1 3aKOHHbBIE MHTEepechl I'pak/aH, [IpaBa ¥ 3aKOHHBIe
VIHTepEeChl OpraHM3aIVi».

CoTpyIHMK IOV IIPV OCYIIIECTBIICHVVI CBOeVI AesITeJIbHOCTVI He TOJDKeH
TIOfIBepraTh JPYIVIX JIVI] 1, IO BO3MOXKHOCTH, ceOsl HeOIIPaBIaHHOMY PVICKY».

ITonarato, 4To 1 B HacTosllee BpeMs JaHHbIe II0JI0KeHMs (BMecTe C yXKe CO-
Aep KalllIMICS. B 4acTy 2 cTaTby 6 3aKOHa O IOJIMIINM) IOCTOVHBI BKIIIOUEHVs B
miaBy 2 «[IpyHIMIIBL IedaTeTbHOCTM MOV Ha3BaHHOIO 3aKOHa B KadecTBe
OTHEeJIBHOV CTaThy C HaMeHOBaHVeM «PasyMHas JOCTaTOYHOCTh B OrpaHVYeHNN
IIpaB, CBOOOI 11 3aKOHHBIX MHTEPeCcoB I'paXkaH, IIpaB 1 3aKOHHBIX MHTEPECOB Op-
raHmM3aInm».

Tperbe TIpaBoBOE OCHOBaHMe OOCTABJICHVIA — IUISA 3allUTHI I'PakXIaHMHA OT
HeII0CpeICTBEHHOVI YTPO3bl ero XXM3HU U 3I0POBbIO, €CJIVl OH He CIIOCOOeH I103a-

0ooTUTHCA 0 cebe JIMbO eciIM OIMacHOCTVM HEeBO3MOXKHO M30eXaTh MHBIM CIIOCOOOM.

10 Cm.: Conosgei 10. I1. IIpaBoBoe perynmposanue fearenbHoctr mwmnun B Poccniickoi Penepa-
yuu. Omck: BIIM MBI P®, 1993. C. 216; Conoseit 1O. I1. Hospit @epepanbublil 3aKoH «O MOMMLUN»
(mpoekrt) // 3akoHOmATeNbCTBO U MpakTuka. 2002. Ne 1. C. 75.

107



Hopwma 00 sToM Buie JocTaBileHNs cama 110 ceOe OTHOCUTCS K HOBeJ/IaM 3aKOHa O
oy, VICTOUHMKYM yIpo3bl XKU3HU 1 3I0POBBIO YejloBeKa MOTYT OBbITh pa3jInd-
HBIM, IJIaBHOE, YTO OH He CII0cO0eH (B CMITy BO3pacTa, COCTOSIHIS 30POBbsi, HBIX
IIPUYIMH) 103a00TUTBCS O CBOe 0e30I1acHOCTM JIOO (B CMITy OTCYTCTBVS BpeMeH,
CpencTs 1 T. II.) HEBO3MOXKHO M30eXaTh OIacHOCTU ApyIruM criocoboM. Criemyer
IIOQYepPKHYTb, UTO yIpO3a XXU3HU U 30POBbIO JOJDKHA OBITh HEIIOCPeICTBEHHOT],
OUYeBVIHOM U1l COTPYIHMKA IIOJIMLINM U OKpyXatomyx. Peub mgeT o gocrasiie-
HUW B TIOJIVILIVIO, HAIIpUMep, FpaXIaH, HaXOALIIMXCA B OOIIIeCTBeHHBIX MecTaxX U
He MOTYIIMX B CWIY KaKOro-inbo 3abosieBaHMs Ha3BaTh (BCIIOMHWTB) CBOW MM,
dpamMmInIo, MecTo XXUTeIbCTBa, [IOHATD, Ile OHM HaxXOOATC; TpaXIaH, IIpeanpu-
HSBIIVIX TIOIIBITKY CaMOYyOMIICTBa VIV MIMEIOIIVX IIPVU3HaKN BbIPaXKeHHOT'O IICXM-
YeCKOI'0 pacCTPOVICTBA U CO3AIOIINX CBOMMM AeVICTBUAMY ONaCHOCTD Iy ce0s 1
OKpYKaloINX; IpakJaH, B OTHOIIEHNM KOTOPBIX OKPY KaroIllyie BBIABMHYJIN 00-
BUHEHIe B COBEpPIIeHNN TSDKKOT'O IIPeCcTyIUIeHNM M IBITalOTCS yCTPOUTh CaMOCY/I,
u ap. CiiemyeT IOqYepKHYTh, YTO JOCTaBJIeHVe B IOJIVIIVIO II0JI00HO KaTeropmm
rpakflaH MOXeT OBbITh OCYIIeCTBJIEHO, KaK U B IPYTMX IIpelyCMOTPEeHHbIX 3aKOHOM
O TIOJIUIIV CUTyalVsIX, BOIIPEKM VX BOJIe.

YeTBepToe ocHOBaHMe AOCTaB/IeHNs I'PaXkIaH B IOJIVLIVIO — «Apyrue» CIIy-
yay, IIpeycMOTpeHHble dellepa/IbHbIM 3aKOHOM, IIpUUeM He TOJIBKO 3aKOHOM O
oy (HarmpuMep, ero nyHktamu 14 11 15 vactut 1 craten 13), HO 1 MHBIMM 3aKO-
HoOZaTeJIbHBIMYU aKTaMu. Tak, comnacHo craTbe 27.2 KoAlIl coTpynHuKy moymiym
BIIpaBe OCYILECTBJIATh AOCTaB/IeHNne IpaXdaH IIPY BbIABIEHWUN agMVHWUCTPaTVB-
HBIX IIpaBOHApPYLIeHN, Jejla O KOTOPBIX B COOTBeTCTBUM cOo cTaTbent 23.3 KoAIl
paccMaTpMBalOT OpraHbl BHYTPEeHHMX [1ejl (IIOINIIN), MO0 aIlMUHVUCTPaTUBHBIX
IIpaBOHAPYIIIEHNA, T10 [ieJlaM O KOTOPBIX B COOTBETCTBMM C ITyHKTOM 1 vacTu 2 cTa-
TbU 28.3 KoAIl opranel BHyTpeHHMX [1ejl (IIOJIMIIN) COCTABIISAIOT IIPOTOKOJIBI 00
aIMVHUCTPaTVUBHBIX IIpaBoHapyIIeHusIx. KpoMe Toro, ipu oOparttieHnm K COTpy/i-
HVIKaM HOJIVIIUY JIOJDKHOCTHBIX JIVIL, YIIOJJHOMOYEHHBIX COCTaBJISATh ITPOTOKOJIBI
O BBISIBJIEHHBIX VMU a]MVHVCTPATUBHBIX IIPaBOHAPYIIIEHVIX, OHI VIMEIOT IIpaBo
JOCTaBJIATh IpaXkIaH B IOJIMIIMIO B CBSI3V C COBeplIeHVeM JIF00oro agMuHNUCTpa-
TUBHOIO IIpaBoHapyleHus. [logoOHoe comevicTBie yKasaHHBIM [1OJDKHOCTHBIM
JIMIIaM MOXKeT OBITb OKa3aHO ITOJIMIIMEN ¥ IOCPeACTBOM IIpVMMeHeHMs aJMUHU-
CTpaTUBHOTO 3asiepXaHus (ctares 27.3 KoAll).

B kadecTBe Apyroro mpmMepa MOXXHO IIpMBeCTM IMyHKT 1 wactu 3 craTbm
11 ®epepasnpHOro 3akoHa ot 6 Mapta 2006 r. Ne 35-O3 «O nmpoTMBOAEVICTBUN
TeppPOPU3MY», TOMYCKAOIINI Ha TeppuUTOpun (00beKTax), B IIpesiesiax KOTOpom
(Ha KOTOPBIX) BBe[leH ITPaBOBOV PeXMUM KOHTPTEPPOPUCTIUECKON ollepaliii, B
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HopsaKe, IIpeyCMOTPeHHOM 3aKoHomaTellbcTBoM Poccurickont Pemepanyiy, Ha
repmoy, IIpoBeeHVsI KOHTPTepPpOPUCTIUECKOV oIlepaluyl IIpVIMeHeHVe COTPY/-
HUKaMV HOJIMIIMY TaKnx Mep, KaK IpoBepKa y pU3MYecKrX JINL, JOKYMEeHTOB,
YAOCTOBEPAIOIIVIX VIX JIMYHOCTD, a B cJIydae OTCYTCTBMA TaKVX JOKYMEHTOB — J10-
CTaBJIeHMe yKa3aHHBIX JIIL B OpraHbl BHyTpeHHUX Aesl Poccurnickon @enepanm
(MiHBIE KOMIIETEHTHBIE OPraHbl) [JIs1 YCTAaHOBJIEHW JIMYHOCT.

JInito cymTaeTcs mocTaB/IeHHBIM, a JOCTaBJIeHVe 3aBepIlleHHBIM I10CjIe TOTo,
KaK OHO IepellarHyJo IIOpor 3[IaHMs, Ie pa3MeIleHbl TepPUTOPUATIbHBIVI Op-
raH WiV IofpasfeseHvie MOJINIINI, PacIloJIOXKeHO IOMellleHye MYyHUIINITaJIbHO-
ro opraHa, MHoOe CJIy’keOHoe IToMerrieHne. «VIHBIM CITy>kKeOHBIM ITOMeITleHeM», O
KOTOPOM MIeT peub B 3aKOHe O IIOJIMIINM, MOXXHO, Ha Halll B3IJIAll, CYUTATh JIIO-
6oe mpurogHOe I OCYIIeCTBIIEHNS COTPY/IHVKOM ITOJIUITAV ITPOIIeCCyaIbHBIX 11
VIHBIX CJTyKeOHBIX JeVICTBUII MeCTO, B KOTOPOM OH MOJKeT HaXOAWUThCS Ha 3aKOH-
HBIX OCHOBaHMIX, HaIlpUIMep, IIOMellleHVe CTallIOHapHOIO I10CTa, IOJIVIIeVICKIIL
aBTOMOOWIb U T. 1I. VIrHOpUpOBaHMe TaHHOTO OOCTOSITeIIbCTBA MHOT/AA BeleT K CY-
1eOHBIM OIIMOKaM.

Tax, b. H. obpatmicsa B Bepxosnsbiin Cyn, Poccuiickon Depepartiui ¢ 3asiBie-
HVIeM O IIPM3HAHMM HeeVICTBYIONIe HOPMBI a03aria 6 MoaIyHKTa «a» IyHKTa 70
AIMVHUCTPaTMBHOIO perjlaMeHTa B 4acTy, IIpeycMaTpyBalollert IIpaBo COTPYII-
HIKa OpraHOB BHYTPeHHUX el (Jajiee — COTPYOHMK) IIPeIJIOKUTh yYaCTHUKY
OOPOXXKHOTO IIBVDKEHVS BBIVITU M3 TPaHCIOPTHOIO CpefcTBa B cily4dae, KOrja Tpe-
OyeTcst ero yuacTvie B OCYIIECTBIIEHUN IIPOIecCyaIbHBIX IeVIcTBUN. 1o MHeHMIO
3asBUTeJIS, OClIapyiBaeMoe IT0JIOKeHVe IIPOTUBOpednT YacTaM 4, 4.1 ctateu 28.2 1
nyHKTYy 4 gactu 1 ctatem 29.7 KoAIT P®. Kak ykasano B 3asgsinenunt b. H., corpyn-
HVIK BIIpaBe COCTaBUTbh IIPOTOKOJI 00 aMMHMUCTPATUBHOM IIpaBOHAPYIIIEHNN B OT-
CYTCTBYE JIUIIA, B OTHOIIIEHMI KOTOPOTO BO30YyXXIIeHO 1e710 00 aIM/HNCTPaTUBHOM
IpaBOHAPYIIIEHNN, a IIpeficTaB/IeHVie 00bsICHEeHU 1 3aMeUaHUI SIBJIeTCs IIPaBOM
yKa3aHHOTIO JINIIA, a He 0053aHHOCTBIO; TPV BEIHECEHUN COTPYIHMKOM ITOCTAaHOB-
JIeHVSI O Ha3Ha4YeHVV aIMVUHVCTPaTVBHOIO HaKa3aHWs Ha MecTe COBeplIeHNs I1pa-
BOHAPYIIIEHVS JIMYHOE IPVCYTCTBIE JINIIA, B OTHOIIEHUV KOTOPOTO BO30YKIeHO
fe10 00 aJIMMHUCTPATMBHOM IIpaBOHapYIlIeH!M, Takke Heobsi3aTestbHO. OpHaKO
B IIPpaBOIIPVIMEHNTEIIbHOV IPaKTMKe M3BeCTHBI CJIy4ar, KOrja IIpaBo COTPyAHMKA
IPeUIOKUTh YYaCTHUKY JOPOXXHOIO IBVDKEHNS BBIVITU V3 TPaHCIIOPTHOIO Cpell-
CTBa paccMaTpMBaeTCs Kak IIpe/rionarailiee 00si3aHHOCTb BOAUTEIISI COBEPIINTD
3TO AeVICTBYE [IJIs COCTaBJIEHMSI B OTHOIIIEHNY ero IIPOTOKOJIa 00 aMMHMCTPaTIB-
HOM ITpaBOHAPYIIIEHNN VIV BbIHECEHMS IIOCTaHOBJIEHMS 00 aJIMHUCTPATUBHOM
IpaBOHAPYIIeHNN. 3a OTKa3 BBINTI M3 aBTOMOOWISA B TaKMX CJIydasix 3asBUTesIb
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MOXXeT OBITh ITpMBJIeYeH K 0TBeTcTBeHHOCTM 110 YacTit 1 ctaTbu 19.3 KoAIT PO (re-
IIOB/HOBEHVIe 3aKOHHOMY PaclOPsDKeHMIO COTPYIHMKA TOJIVLIN).

Paccmortpes 3assienne b. H., Bepxosuem Cyn Poccnrickon @enepanm Ha-
I11eJI ero He Iofyiexxarinm yaosiersopennto. [To muenuto Cyna, «OykBajibHOE TOJI-
KOBaHWe JaHHOV HOPMBI II03BOJIAeT IPUNTHU K BBIBOLY O TOM, UTO B HeVl peyb uaeT
He 0 pacHopsDKeHuM 0o TpeboBaHMM COTPYIHMKA, SIBJIAIOIIEeMCcs 00s13aTe/IbHbIM
JI y9acTHVMKA JJOPOKHOTO OBVDKEeHNs, a 0 HAJIMYMN Y COTPYAHMKa IIpaBa IIpeyIo-
JKUTb YUaCTHVIKY JIOPOXKHOIO ABVDKEeHVIS BBIITY 13 TPAaHCIIOPTHOIO CPefiCcTBa, KOraa
TpeOyeTcs ero y4yacTyie B OCyIIeCTBJIeHUN IIpolleccyalbHbIX AericTBIi. COOTBeTCT-
BEHHO, He BbITeKaeT 113 OCIIapVBaeMOVl HOPMBI 1 Oe3yciI0BHas 00S3aHHOCTD y4acT-
HMKa JOPOXKHOIO ABVDKEHMs VCIIOJIHWUTh Takoe IipemioxeHue. OcraprBaeMoMy
IIPeANCaHNI0 KOPPEeCIIOHANpPYeT NYHKT 35 AAMMHWUCTPATMBHOIO perjlaMeHTa,
yCTaHaBJIVBAOIINIL, YTO AEVICTBMSA 110 OPOPMIIEHUIO IIpOoLeccyaIbHbIX JOKYMeH-
TOB, 3a VICKJIIOUEHVEeM CJIy4aeB, IpelyCMOTPeHHbIX AIIMUHWUCTPaTVBHBIM perJla-
MEHTOM, JI0JDKHBI COBEePIIIaThCs Ha MecTe COBepIIeH s (IIpeceueH ) alfMUHICTPa-
TUBHOrO IpaBoHapyieHus. [Tpu aToM gomyckaercs vx odopmiieHne B CIIyxeo-
HOM HOMellleHnN cTauynoHapHoro rnocra HI1C, cajione naTpysibHOTO aBTOMOOWIIS,
YTO IIpefirosiaraeT IIpaBo yYacTHVKA JOPOXKHOIO ABVDKEHVSI BOCIIOIb30BaThCS CO-
OTBETCTBYIOIIVM IIpelJIOKeHeM ¥ IIPOVITH B IOMeIlleHVe CTallIOHapHOIo I10CTa
HATIC 6o 3aHSTh MeCTO B IaTPYJIBHOM aBTOMOOWIIE.

B cBs131 ¢ M3i1oXeHHBIM 00800 3a86umens 0 mom, umo 3a omkas Booumens Boiil-
mu U3 mpancnopmmuoeo cpedcmba 045 cocmabaeHus npomoxosa 00 AOMUHUCTIPAMUBHOM
npabonapyuienuu uiu BuineceHus nocmanobaenus 00 aomunucmpamubHom npabonapy-
wenuu 6o3moxHo npubsevenue k ombemcembenrnocmu no yacmu 1 cmamou 19.3 KoAIl
P®, owubouer (xypcus Moit.- IO. C.), IOCKOJIBKY yKa3aHHOV HOPMOW yCTaHOBJIeHa
OTBETCTBEHHOCTD 3a AeVICTBII, KOTOPbIe BBIPaKarOTCA B HEIIOCPEeICTBEHHOM OTKa-
3e IIOJYMHUTBCS paclIopsDKeHMAM (TpeOoBaHMAM) COTPYIHMKA, B (PU3MYecKoM co-
IIPOTMBJIEHNY Y IIPOTUBOIETICTBUI eMy»'!.

Crpasemynso oTkasas b. H B yriosiieTBopenum ero 3agsiieHns 0 IpU3HaHUU
HeJIeVICTBYIOIIerl HOpMBI ab3aria 6 MOAIlyHKTa «a» IMyHKTa 70 AAMUHMUCTpaTUBHO-
ro perstamenTa, Bepxosubin Cyn Poccurickort @emepary BMecTe C TeM MOTUBY-
POBKOVI CBOEr'o pelIeHNs BOIIPeKM 3aKOHY (PaKTUYeCK! JIVIIVII COTPYIHVKOB I10-
JIIIAV TIpaBa JOCTaBJIATh BOOUTEII OCTAHOBJIEHHOIO VMMM TPaHCIIOPTHOIO Cpef-
CTBa B CJIy’)keOHOe ITIOMellleHe ¥ MHOe MeCTO, IIPUTOHOe Il OCYIIleCTBIIeHVIS B

OTHOIIIEHVI HeTro IIPOllecCyaIbHbIX JIeVICTBUM, TO eCThb IIpaBa TpeboBaTh (MMEeHHO

11 Pemmenne BepxoBroro Cyna Poccnmitckoit @epeparuu ot 28 despansa 2013 r. Ne AKIIN-1358 // Kon-
cynerantlnoc. Bepcusallpod [DnexTpoHHbI pecypc]. — DneKTpoH. gaH. — [M., 2015].
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TpeOoBaTh, a He IIPOCUTH) BBINTY M3 TPAHCIIOPTHOIO CpeZICTBa 1 IIpOCiIeoBaTh B
yKa3aHHOe COTPYIHMKAMM MeCTO IS COCTaBJIeHMSI IIPOTOKOJIa 00 agMMHICTpa-
TUBHOM IIpaBOHapylIeH!N (KOTOpoe, KCTaTy, MOXKeT IIoCsraTh VI Ha VIHbIe, HeXXeJIu
Oe30macHOCTB JOPOXKHOTO IBVDKEeHMSI, OOBEKTHI), a, CJleflOBaTeIbHO, U IIpaBa IIpu-
MeHSITb (PU3NUeCKYIO CWIy 1JId obecriedeHNs MCIIOJIHEHMS CBOero TpeOoBaHMs 1
IIPVBJIEYeHV B ITOCJIeAyIOIIeM TaKOrO BOAWTEIISI K afMVHVCTPATUBHOV OTBETCT-
BEHHOCTM 3a HelloByHOBeHMe 110 yacTu 1 cratbem 19.3 KoAIT P® v yronosHOM
OTBETCTBEHHOCTM 3a Oosiee TpyOble pOpMBI IIPOTUBOIEVICTBIISL 3aKOHHO /1€ TelTb-
HOCTW TTOJIVILIVIVA.

C MoeVt TOUKM 3peHs, JINIIeHVe COTPYAHMKOB ITOJIIIVN YKa3aHHOIO ITpaBa
B OTHOIIIEHMV BOAMUTeJIeV OCTaHOBJIEHHBIX MV TPaHCIOPTHBIX CPeICTB O3HaYaeT
HeOOOCHOBaHHOE Cy>KeHe IVICKPEIIVIOHHBIX ITOJTHOMOYMT, BHE BCSIKOTO COMHEHIS
IpefocTaBIeHHbIX MM YacTeio 1 ctateu 27.2 KoAIl PO (tpaBo Ha «1ocTaBiieHIe,
TO €CTb IIPUHYOUTEIIbHOE IIPEeIIPOBOXAeHMe (PU3MIECKOrO JINIIA. .. B 1IeJIsIX COCTaB-
JIeHVs IIPOTOKOJIa 00 aJIMMHMCTPATMBHOM IIpaBOHAPYIIEHWN IPY HEBO3MOXXHO-
CTV €ro COCTaBJIeHVs Ha MeCTe BBIABIICHVS aJMMUHVCTPATVBHOIO IIpaBOHapYIIle-
HVIsI, €CJIV COCTaBJIeHVe IIPOTOKOJIa ABJIsieTCsl 00si3aTe/IbHbIM», B CJIy KeOHble IToMe-
meHyst) 1 IyHKToM 13 wacti 1 cratsut 13 3akoHa o noymmm (IIpaBo «JOCTaBIIATh
rpaXgaH, TO eCTb OCYIIeCTBIIATh VX IIPUHYOUTEIIbHOe IIPeIIPOBOXAeHNe B. .. CIIy-
»KeOHOe TToMellleHNe B IIeJIsIX pellleHVs BOIIpoca O 3a/iep KaHny IpaKaaHMHa (Ipu
HEBO3MOKHOCT pellleHNs JaHHOTO BOIIPOca Ha MecTe)»).

Cpok gocTaBiieHMs TpakIaHHA B CIy>keOHOe TToMelleHye IOINIINM 3aKo-
HOM O IIOJIMLINY He OIIpesielieH, BMecTe C TeM, 4acTb 2 craTeu 27.2 KoAIl nipenyc-
MaTp¥BaeT, 4TO AOCTaBJIeHVe IPOM3BOOUTCS B BOSMOXHO KOPOTKUI cpokK. ITpen-
CTaBJIAeTCs, YTO C Yy4eTOM HPWHIIUIIOB eATeJIbHOCTV IOJIMIIVN, BOIUIOIIEHHBIX
B 3aKOHe O IOJIMIINM, COTPYAHMKAM ITOJIMIINY HEOOXOAMMO PyKOBOACTBOBATHCS
yKa3aHHBIM I10JIOKeHVeM [PV OCYIIeCTBJIeHUN [I0CTaBJIeHNs BHe 3aBVICYMOCTHU OT
€ro OCHOBAHWI.

Anxanm3 roy1oXxeHmi1 ctatbM 14 3aKOHaA O IIOJIUIIMM IIO3BOJISET ClIejlIaTh BbI-
BOJI, YTO MaKCMMaJIbHBIVI CPOK JOCTaBJIeHVs, KaK VI MaKCYMaJIbHBIVI CPOK 3afieprKa-
HUS rpakaaH 110 (0e3) cyeOHOro pellleHNs: He MOXeT IIpeBbIIIaTh 48 Yacos.

Heo0xonmMo y9uTEIBaTh, YTO B COOTBETCTBUM € YacThio 4 craTbu 14 3ako-
Ha O HOJIMLUM CPOK BCeX BUIOB 3aZlepXaHWs, 3a MCKIIOUeHVeM aJMVHUCTPa-
TUBHOIO 3aZiepXXaHus (T. e. 3aJep>KaHus, OCYIIeCTB/IIEMOr0 B COOTBETCTBUM C
3aKOHOZAaTeJIbCTBOM 00 aIMMHMCTPATUBHBIX ITpaBOHAPYIIIEeHMIX), MCUMCIISeTCs
Cc MOMeHTa (PaKTMUEeCKOro orpaHmyueHms cBOOOAb! IepensrokeHms aniia. Crie-
J0BaTeJIbHO, BpeMs, 3aTpaueHHOe COTPYAHMKOM IIOJINIINN Ha pa3OnpaTesbcTBo
111



C 3aJlepKMBaeMbIM JIMIIOM Ha MecTe, ero JOoCTaBjIeHle B IIOJIUIINIO, 3aCUNThIBa-
eTCsl B CPOK 3a/jeprKaHns.

Yro KacaeTcd afMMHNUCTPATUBHOIO 3a/iepP KaHusl, TO €ro CPOK MCUMCIISIeTCs
C MOMeHTa [I0CTaBJIeHMs JIMIla B CJIy>)KeOHOe IToMellleHVe OopraHa BHYTPeHHMX
Ae1 (IIoJINLMM) MV B IIOMellleHVe OpraHa MeCTHOT'O caMOyITpaBJIeHs CeJIbCKO-
ro IocejIeHMs, a JINiia, HaXOMIIerocs: B COCTOSIHUM OIbsIHEHMs, — CO BpeMeH!
ero BbITpe3BileHNs. VIHbIMY cJloBaMM, CpOK [IOCTaBJIeHM JINIIA, 3a1ep>K1BaeMo-
ro B cooTBeTrcTBUM ¢ KOAII, B cpOK aAMMHMCTPAaTUBHOIO 3aJiep KaHns He BKIIIO-
4yaeTcs, M I10J00HOe 3aKOHO/aTeJIbHOe MCKIIIOUeHe, Ha MOV B3IJIA[, TPYIHO
OOBSACHUTD KaKMMM-JIMOO palnoHaIbHBIMY IIpuuHaMy. OgHaKO 1 B JJAaHHOM,
KaK 1 BO BCex APYIMX, clydae y JOCTaB/IeMOro JIMIla BO3HMKAEeT IIPaBo I10JIb30-
BaTbCsl [IOMOIIIBIO aJBOKaTa (3alIMTHMKA) C TOTO MOMEHTa, KOrja orpaHn4eHue
ero KOHCTUTYIIMOHHBIX IIpaB, IIpeX/e BCero Ha CBOOOAY ¥ JIMYHYIO HEeIIPUKOC-
HOBEHHOCTb, CTAaHOBUTCA peasibHbIM. Kak ykassiBaeT Koncrurynmonnsn Cyp,
Poccunckont @enepaninmt, «IrpaBo Ha I0oJIydeHMe I0PUANYecKOo ITIOMOIIN afBO-
KaTa rapaHTUpyeTcs KaXIOoMy JIMIly He3aBUCUMO OT ero ¢popmMasibHOro IIpo-
IlecCyaJIbHOIO CcTaTyca, B TOM 4lcjle OT IIPU3HaHMsA 3aJep>KaHHBbIM U I10JI03pe-
BaeMbIM, eCJIV YIIpaBOMOYeHHBIMY OpraHaMU BJIaCTV B OTHOIIIEHNMVI 3TOrO JIMIIa
IIpeAIPUHATH Mepbl, KOTOPBIMI peaJIbHO OrpaHMUYMBaIOTCs cBOOOIA 1 JIMYHAs
HeIIPMKOCHOBEHHOCTD, BKJIIOUasl CBOOOY HepenBvoKeHUs, — yaepKaHue odu-
IIM1aJIbHBIMY BJIaCTAMM, IPUHYIUTEIbHBIV IIPUBOJ, VJIN JOCTaBJIeHVe B OpraHbl
IIO3HAHW U CJIe[ICTBYS, CoflepKaHMe B M30JISAMM 0e3 KaKMX-JI1M00 KOHTAaKTOB, a
TakXe KaKve-jIn0o MHble JeMICTBYS, CYIIeCTBeHHO OTpaHMYMBalole cBOOOIY
" JINYHYIO HEIIPUMKOCHOBEHHOCTh» 2.

OtnesibHBIE BOIIPOCHI IOCTaBJIeHNs IpakaaH B IIOJIMIIIO perylaMeHTIpOBa-
HBI TOJIBKO Ha BeJOMCTBEHHOM ypoBHe. Tak, coritacHo MyHKTy 268 YcTraBa gocras-
JIeHVe Ipak[iaH B HOJIVIIMIO IIPOM3BOANTCS Ha CIIeIMaJIbHOM ITOJIMIIEVICKOM TpaH-
CIIOPTe, a P ero OTCYTCTBUM — Ha aBTOMOOWIIAX, [IpVHaJIJIeXXallVIX OpraHu3aly-
M 1 rpakaanaM. He goryckaeTcs vcrosib3oBaHMe 1714 IOCTaB/IeHNs FpaXjaH 00-
I11eCTBEHHOT'O TPaHCIIOPTa, aBTOMOOWIIEN ClIelMaJIbHOTO Ha3HAUeH s - TTI0XKapPHBIX,
MHKaCCaTOPCKIMX, CKOPOVI 11 HEOTJIOKHOVI IIOMOIIIM (KpoMe cJIydaeB, Korja Heooxo-
AVIMO OKa3aHVe MeIVIIMHCKOV IIOMOIIIN), a TaKXe TpaHCIOopTa, IpMHajjIeXallero
AVIUIOMaTUYeCKM, KOHCYJIBCKVIM VM MHBIM IIpeCTaBUTeIbCTBAM VHOCTPaHHBIX

roCyZIapCTB, MEeXIYHaPOAHBIM OpraHmM3alVIsIM.

12 Cwm.: Ilocranosnenne Koncrturynumonnoro Cyna Poccuiickont @enepanym ot 27 uioHsa 2000 r. Ne
11-1T «Ilo meny o mpoBepKe KOHCTUTYLMOHHOCTY ITOJIOKEHMI 9aCTU IIEPBOIL CTaThy 47 M 9acTU BTOPON
craTtbyu 51 YronoBHo-npoleccyanpHoro Kopekca PCOCP B cBA3u ¢ sxano6oit rpaxpannsa B.V. Macnosa»
/] Cobpanne 3akoHopmaTenbctBa Poccuiickoit @epeparuu. 2000. Ne 27. Cr. 2882.
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B cooTrBercTBUM ¢ myHKTOM 189 AgMMHMCTpaTMBHOIO periaMeHTa [10CTaB-
JIeHVe IpakKIaHnHa MOXKeT OCYIIeCTBIIATHCA Ha VICIIOIIBb3YeMOM MM TPaHCIIOPTHOM
CpencTBe WIM Ha HaTPyJIbHOM aBTOMOOWIe. B cirywae mocrasrieHMs rpakgaHuHa
Ha VICIIOJIb3Y€MOM VIM TPaHCIIOPTHOM CPeZICTBe yIIpaBJIeHVe 3TUM TPaHCIIOPTHBIM
CPeACTBOM OCYILECTBIISIeTCA COTPYAHVKOM IOJIVILTVL.

ITo MHeHMIO y>Xe yrIOMMHaBIerocs rpaxxganmna Y. B., kotopsin obpaTtmics
B BepxosHbm Cyn, Poccurickon @enepanyi ¢ 3asgBiieHeM O IPU3HAHNUM YaCTUYHO
HeJIeVICTBYIOIIVMM OTHeJIbHBIX ITOJIOKeHU AIMVHVCTPaTUBHOIO perjlaMeHTa, B
TOM 4cjIe ero nyHkra 189, B paccmaTpuBaeMbIX CJIydasX COTPYIHVIKM OJIVILIAV
Ha/1eJIAI0TCA JJaHHBIM HOPMaTVMBHBIM aKTOM IIpaBOM yIIpaBJleHVs TPaHCIIOPTHBIM
CPpeaCTBOM [IOCTaBJIsIeMOr0 B HapyllleHne AeVICTBYIOIIero 3aKOHogaTesIbcTBa. Bep-
xoBHbI Cyn Poccmrickon ®Denmeparmm oTKasal rpaxpanviy Y. B. B ymosieTso-
peHMM ero 3asBiieHVd, yKaszas ciienyrolee: «DegepanbHbI 3aK0H «O IIOImMIym»
IIpeoCTaBIIsgeT IO IIPaBoO JOCTABIIATh IPaXdaH, TO €CTh OCYIIeCTBIIATE MX
IIPVHYIUTEeIbHOe IIPelpoBOXAeHVe B CIy>keOHOe TToMellleHle TepPUTOPUaIbHO-
ro opraHa Wiy IIOApasaesIeHys IOV, B IOMellleHVe MYHULIUIIAJIEHOTO Op-
raHa, B MIHOe CJIy>KeOHOe ITIOMellleHVe B 1ieJIsIX pelleHls BOIIpoca O 3afepKaHum
rpaXgaHnHa, 3ajep>XXnBaTb TPaHCIIOPTHBIE CpelCcTBa, HaXOAAINecs B PO3BICKe
(myskTsl 13, 20 vactir 1 ctaTeu 13). Ilopsamok peasmsariyy mpas, HpegocTaB/IeHHbIX
IIOJIVLIVIVI, €CJIVI OH He fABJIseTCd IIpeMeTOM peryJiMpoBaHMs dpefepaybHbIX 3aK0-
HOB, HOPMaTVBHBIX IIpaBOBbIX akTOB IIpesunmenTa Poccurickon @enepanyvt vy
HOPMAaTMBHBIX ITPaBOBBIX akTOB lIpaBurenscrBa Poccurickort Pepepanym, ompe-
nessieTcs peflepaJIbHBIM OPraHOM VICIIOJIHUTEIIBHOM BJIacTU B cdpepe BHYTPeHHMX
ner1 (dactb 3 craTbn 13). CitemoBaTesibHO, IIpelyCMOTPeHHOe ATMHVCTPATUBHBIM
peryilaMeHTOM IIOJIOKeHMe OO yIIpaBjIeHMM COTPYIHMKOM 3ajlep’KaHHBIM TpaH-
CIIOPTHBIM CPeZICTBOM HeJIb3sI pacCMaTpPMBaTh Kak IIPeBbIIIeHVIe IIPaB, IIpeJoCcTaB-
JICHHBIX TTOJIULI» 3.

Mexny TeM peub mleT He O HOPsIKe pealV3alyyl IIpaB HOJIVINY, a O HO-
BOM ee IIpaBe, II0OCKOJIbKY ITyHKT 37 "acTtut 1 craTbm 13 3aKoHa O ITOIMIIMM TaKOTO
OCHOBaHVIS VICIIOJIb30BaHVs TPAHCIIOPTHBIX CPeCTB OpraHm3alull 1 TpaXkaaH, KaK
JOCTaBJIeHVe B IOJIVILIVIO IpakKlaH, He mpegycMarpusaeT. CiieoBaTeIbHO, IS VIC-
I10JIb30BaHM YKa3aHHOI'O TPaHCIOPTa B LeJIAX JOCTaBJIeHNs IpakaaH B IIOJIVILIVIO
ee COTPYIHVK JOJDKHBI ITOJIYYMUTh Ha 3TO corylacyie Bilajiesiblia TPaHCIIOPTa, Jaxe

eCJIV VIM SIBJISIeTCS CaM [TOCTaBJIIeMBbIV B IIOJIAIIIO I'paKgaHMH.

13 Pemenne Bepxosnoro Cyma Poccmiickoit @epepanym ot 27 mapta 2012 . Ne AKIIN12-245 // Kon-
cynprantllmoc. Bepcuallpod [DmexTponHbIit pecypc]. — DmeKTpoH. faH. — [M., 2015]. Cm. Taxoke: Ompe-
meneHne AnemnAnnonHon xomwternu Bepxosnoro Cypa Poccuiickonn @epepanyunm ot 28 mona 2012 1. No
ATIJ112-393 // Koncynbrantlntoc. Bepcuallpod [SnexTponnslit pecypc]. — Onekrpon. gau. — [M., 2015].
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CoTpynHVK HOJIVILIMV IIPY IOCTaBJIeH NN JINLIA JOJDKeH IIpey CMOTPeTh Mepbl
IIPeJOCTOPOXHOCTYL Ha CJIydarl IIOIBITKM C €T0 CTOPOHBI VIV CO CTOPOHBI MHBIX
JINLI, CO31aTh yCIJIOBMS 11 ITo0era 1Iv HaCWJIbCTBEHHOT'O OCBOOOXKIeHIsA, CIIeITD,
YTOOBI 1OCTaBJIIeMBIVI He BBIOpOCWI WIN He Iepefal KOMy-JIM0O BellleCTBeHHbIe
JIOKa3aTeJIbCTBA VI He IIPVHSII OT KOro-Inbo opyXiue 1iIu Apyriue cpefcTsa Harla-
e (MyHKT 269 Ycrasa). O BaXXHOCTM BBITIOJIHEH VS JAHHOTO TpeOoBaHMs CBIe-
TEJIBCTBYET CJIEAYIOIIVV CJTyYan U3 ITPaKTUKNL.

17 Hos16ps1 2004 1. Trxomupos 1 CypxoeB ObUIN OCTAaHOBJIEHBI Ha YJIVLIE IS
IIPOBEePKM HOKYMEHTOB MIWIMIIMOHepaMI II0JIKa IaTpPyJIbHO-IIOCTOBOV CITIy>KObI
H., JI. m 1O. IIpoBepuB ynocTrosepsromye JIMYHOCTb JOKyMeHThl CypxoeBa 1 Tu-
XOMVPOBa, HPeAbaBUBIIEro IOIJIOKHBIE ITacIOPT M BOAMUTEIILCKOE YIOCTOBepe-
HVe Ha Mg M., COTpyTHMKIM MWINLIUW IIPUHSUINA pelleHne o0 MX JOCTaBJIeHUN
B OIIOPHBIV ITYHKT MVIVLIVN JJI YCTaHOBJIEHVS JIMYHOCTY U IIPOBEPKU 110 yUeTy
pasbICKMBaeMBbIX JINII, 0 yeM coobunuin Tuxomuposy 1 Cypxoesy. He 6ymyun oc-
BeJOMJIEHHBIMI O IIPVMYACTHOCTM YKa3aHHBIX JIVIL, K IPECTYIIHOV [1esTeJIbHOCTH,
COTPYIOHVKN MIWIUIIUV He CyMeJIn 00Hapy XUTb Ipu JIMYHOM gocMoTpe Trxomu-
poBa HaxoamBImics npu HeM nucroet «TT». [Tomectus Tuxomuposa n Cypxoe-
Ba B CJTy>KeOHBINT aBTOMOOITb, MIJINIIVIOHEPBI OTIIPABIIIVCH K MECTy HasHA4YeHMsl.

B riytut cirenosanmsa Tuxommpos mmponssert n3 mvcTosieta « T'T» BeIcTpert B ro-
noBy J1., cueBIIero Ha BOOUTEIbCKOM CUIeHbe, VI BICTpesl B rosiosy 1O., sannmas-
IIIero IepejiHee accaXknpckoe cuaeHwve. H., mbITasgch mpeceub HMpecTyIIHbIE JIeVi-
crBusd TrxoMupoBa, niepexsaTwl ero pyku. B xome 0opbOb1 TrixoMupos mponssert
U3 TOTO XXe OpyXus OecropsiiouHble BbICTpesIbl B cajloHe aBToMoOwIs. Cypxoes
HaHec H. ymapsl 110 TyJIOBUIIly M HOHBITJICA 3aBjlafleTb TaOeJIbHbIM OPYXXKMeM —
rmicrosieToM «IIM», ogHaKoO He cMOr 3TOro caenarh M3-3a HpoTusomevicTsyd H.,
I10CJIe Yero BBICKOUWII 3 MallVHBI M IOIIBITaJICS CKPBIThCH, OJJHAKO ObUI 3ajiep>kaH
MymnoHepom HO.

Tuxomupos, ocBoboamsIck oT H. m Opocus mucromnet «TT», BeIcKOUmT n3
IaTPYJIBHOIO aBTOMOOWIIS 1 CKPBUICS.

CorpynHuk Mwiniymu JI. OT HOJIy4eHHOro OrHecTpeIbHOTO PaHeHMsI CKOH-
yaJsIcsl Ha MecTe IIPOVCIIIeCTBIS .

[Tommmiierickast MpaKTMKa HaCTOATEIIbHO TpeOyeT, UTOOBI Bce [10CTaBjIieMble
COTPYAHMKaMV HOJIMLINY (B 0COOEHHOCTH, Ha CJIy>keOHOM TpaHCIIOpTe) JIMiia U Ha-
XOAAIIIVeCs: PV HYIX Bellly II0ABeprajIich TIaTeJIbHOMY JOCMOTpy. Bmecte ¢ Tem

3aKoH o Hoiuimm (4acTb 6 ctaTby 14) MO3BOJIAET MOCTYIIATh ITOJOOHBIM 0Opa3oM

14 Cm.: [TocTanosnenne IIpesupnyma Bepxosroro Cyna Poccuiickoit @enepanym ot 28 mrona 2010 .
Ne 112-IT10 // KoncynprantlImoc. Bepcuallpod [OnexTponHsit pecypc]. — OmekTpoH. gaH. — [M., 2015].

114

LocTtaeneHue rpaxaaH B NOJIMUUIO KaK AAMUHUCTPATUBHAA Npoueaypa



LocTtaeneHue rpaxaaH B NOJIMUUIO KaK AAMUHUCTPATUBHAA Npoueaypa

TOJIBKO B OTHOIIIEHUN «3a/JeP>KaHHBIX» (T. €. yXKe I0CTaBJIeHHBIX B TIOJIVIIVIO) JINII,
JlocTaBiseMbIX B IIOJIVILNIO TPaXKIaH MOXXHO JOCMaTPVBaTh VICKJIIIOUUTEIBHO «IIPU
HaJIMYMM JaHHBIX O TOM, UTO 3TV I'paXJgaHe MMeIOT IIpu cebe opykue, Ooelpuria-
CbI, IATPOHBI K OPY>KIIO, B3pbIBUYAaThIe BellleCTBa, B3pbIBHbIE yCTPOVICTBA, HAPKOTU-
yecKue CpefICTBa, IICXOTPOIIHBIe BelllecTBa VIV IIPeKypCcopbl OO0 S0BUTbIE VIIN
panoaKTUBHBIE BelllecTBa» (IIyHKT 16 wactu 1 crarsut 13 3akoHa o mosmuum). B
IOf1aBJIdgIoIIeM OOJIBIINMHCTBE CJIydaeB JOCTaBJIeHVS COTPYIHMKN O TaKu-
MM JaHHBIMM He pacliojaraloT 1 pacrosiarats He MoryT. [Toatomy 1ierrecoobpasHo,
Ha MOV B3IJIA/, JOIIOJIHUTD 3aKOH O HOJIVIIV IOJIOKeHVeM, YIIPaBOMOYMBaOIIVIM
COTPYAHMKOB IOJIVILIVIV OCYIIIECTBIISITh B YCTAHOBJIEHHOM 3aKOHOZATeJIbCTBOM 00
aAMVIHVCTPaTVBHBIX IIPpaBOHAPYIIEHNSAX HOPSAIKe JIMYHBI JOCMOTP OCTaBIIsde-
MBIX B IIOJIMILVIO FpakaH M JOCMOTP HaxXOIAIIMXCA TPV HUX Belerl. B cBoro oue-
penb vacTb 4 crateu 27.7 KoAll mojpkHa IomnyckaTs IpoBeeHe TaKxX JOCMOTPOB
0e3 ITOHSATHIX, BHE 3aBVCYMOCTY OT TOTO, IMeeT JIV COTPYIHMK ITOJIUITAN OCTaTOY-
Hble OCHOBaHMs I0JIaraTh, YTO IIPY JIVIe HaXOAWUTCSA OpPYXXue, VHble IpeaMeThl,
VICTIOJIb3yeMble B KadecTBe OPY KW, VIV HeT.

CoTpyIHMK HOJIMIINY, JOCTABVBIIVI JIUIIO B OpraH BHYTPeHHMX [IeJl, [10-
KJIa/IbIBaeT 00 3TOM paIrlopTOM Ha MM er0 HadyaJIbHMKA. B paropTe yka3bIBatoTcs:
dpammiis, MM, OTYECTBO, JOMAIITHUI a/Ipec JJOCTaBJIIEHHOTO, BpeMsl, MeCTO, 00-
CTOSATEJIbCTBA VI IPWYMHBI JOCTaBJIeHMs, paMIINIL 1 ajpeca cBueTesIelt, a Tak-
JKe JIVII, OKa3aBLINX COAEeNCTBUe P 3ajiepXaHuM 1 AocTaBjleHnn (IyHKT 270
YcraBa).

B oriume ot panee nevicrBosasittero 3akoHa Poccurickont Pepeparm «O
MVIULV» 3aKOH O TIOJINITNY 00SI3bIBaeT COTPYAHMKOB HOJIMIINY O KaXXII0M pakTe
JO0CTaBJIeHNs IpaKdaH B CJIyKeOHOe IIoMellleHe COCTaB/IsATh IIPOTOKOJI. B mipoTo-
KOJIe O JOCTaBJIEHUVI, COCTaB/IIEMOM B COOTBETCTBUM C TPeOOBaHMSAMM, YCTAaHOB-
sleHHbIMM yacTsaMut 14 v1 15 craTbn 14 3akoHa 0 mOIMIMYM, YKa3bIBalOTCA f1aTa, Bpe-
Ms VI MECTO €TO COCTaBJIeHs, JOJDKHOCTb, paMWWINSL M MHULIMAJIBL COTPYAHMKA I10-
JIVILIIVI, COCTaBVBIIIETO ITPOTOKOJI, CBeJIeHVs O JIOCTaBJIeHHOM JINIle, JaTa, BpeMs,
MeCTO, OCHOBAHMS ¥ MOTVBBI JJOCTABJIEHMS, a TakKe PaKT YBeIOMIIeHMS OIIM3KIX
POACTBEHHMKOB IV OJIM3KVIX JINIL JOCTaB/IEHHOTO JINIIA.

[TpoToKOI O JOCTaBJIEHUVI OOIIVICEIBAETCS COCTABVBILVIM €r0 COTPYIHVMKOM
IIOJIVIIVY Y TOCTaBJIEHHBIM JIMIIOM. Ecim mocTaB/IeHHOe JIMITO OTKAa3bIBaeTCs I10/I-
1caTh IIPOTOKOJI, B IIPOTOKOJIE O AOCTaBJIEHUN [eJlaeTCsl COOTBETCTBYIOIIAs 3a-
mvick. Kormvs mpoTokosia Bpy4aeTcs JOCTaBJIeHHOMY JINLLY.

ITpencrasisgercs, 4To B CiIy4asX, KOrja OOCTaBJIeHHOe B IOJIVIIVIO JIVLIO
HojiBepraeTcs 3azepKaHMIO, IIPOTOKOJI O JOCTaBJIEHNV MOXKeT He COCTaBJISThCH,
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IIOCKOJIBKY BCe BHOCVMIMBIE B HETO CBefleHMs B 00s3aTe/IbHOM IIopsifiKe OyayT OT-
pakeHBI B IIPOTOKOJIE O 3a/iep>KaHUIL.

B mestoM MOXHO yTBep XKAaTh, 4TO, «IIPOIHMCaB» B HOpMax 3akoHa O IIOJIV-
v 1 KoAIT camocTosTerlbHble OCHOBaHMS JOCTaB/IeHNs IpakaaH B IIOJIMLINIO,
00s13aB ee COCTaBJISATh IPOTOKOJI O JIOCTaBJIeHNM (a He TOJIPKO, KaK ObUIO IIpeXTie, O
3a7iepKaHNM), 3aKOHOaTeIb IIPeAIIPMHSII IOIBITKY CAeIaTh 3Ty aIMUHUCTPaTVB-
HYIO IIpoLenypy Ooslee «IIpo3padHor». OgHaKO, KaK ITOKa3bIBaeT IIPOBEIeHHbIN
aHa/IN3, 3aKpeIUIeHe B 3aKOHOIaTeIbCTBe HOPM, COIJIACHO KOTOPBIM JI0CTaBJIeHVe
rpakaaH B TIOJIMIIMIO VI MIX 3ajiepyKaHMe TIPeICTalOT B KaueCTBe CaMOCTOSTEIIbHBIX
Mep TOCYIapCTBEHHOTO MPUHYXIEHMS VIV alMVUHVCTPATUBHBIX IIPOIeAyp, a He
eIVHOVI JIOTMYecKyt 000CO0IeHHO I10CIIelOBaTeIbHOCTY (COBOKYITHOCTI) aJMM-
HVICTPaTUBHBIX JeVICTBUIL, VIMEHYeMO B I1eJIOM «3ajieprKaHVe», He CIIocOOCTByeT
obecrieueHMI0 HaJIeXXalllen IIPaBOBOV 3aIMIIIEHHOCTH I'PakIaH OT aJIMUHNCTpPa-
TUBHOTO (IIOJINLIEVICKOT0) IIPOM3BOJIa.

IIpencrasiisieTcs], UTO JT0CTaBJIeHVIE TPaXK[IaH B IIOJIMIIMIO JIOJDKHO OBITh 3aKO-
HOZIaTeJIbHO ypery/IMpoBaHO KaK COCTaBHas, IpudeM aKyJIbTaTMBHAs, YacTb X
3ajiepKaHus. B 3T01 CBs3M CcileioBasio Obl, Ha MOV B3IJISAI, BO-IIEPBBIX, MICKITFOUMTH
m3 gacty 1 cT. 13 3akoHa o mmosmnut yHKTHL 13, 14 1 15, riocBsIneHHbIe JOCTaB-
JIEHVIIO B HOJIMIIVIO M VHble YUpeXIeHMs pasJINUHbIX KaTeropum rpaxiaH, yIio-
MAHYB yKa3aHHble KaTeropuy rpakiiaH B 4acTu 2 crartbi 14 3aKoHa O IOV
«3amepxaHne». Bo-BTOpBIX, Ha4a/IbHOe IIpefjIoXKeHe YacT 2 ctaTby 14 3akoHa o
nosnmmy «[Tommims viMeeT IpaBo 3a1epXMBaTh:» 11eJ1ecCO00pasHO 3aMeHUTD Cle-
AYIOLIVIMM CJIOBAMM:

«[Tommmins B 1essgX mpecedeHMsl IIpaBOHAPYIIEHMs, YCTaHOBJIEHMS JINY-
HOCTM, COCTaBJIEHMsS IPOTOKOIa 00 aJMMHUCTPATMBHOM ITpaBOHapYIIEeHUMN,
eCJIV COCTaBJIeHMe IIPOTOKOJIa SIBJIsIeTCsl 00si3aTesIbHBIM, oOecliedeHMsI CBOEB-
PEMEHHOT0 U IIPaBWIBHOTO pacCMOTPeHMs fejia 00 aJMMHUCTPATUBHOM IIpa-
BOHAPYIIIEHUM ¥ VICIIOJIHEHVS IPUHSTOrO IO eIy IIOCTAaHOBJIeHMs, y4acTus
B IIPOM3BOJICTBE IIpOIlecCyaIbHBIX AeVICTBIUN, Ilepejaull COOTBETCTBYIOIIM Op-
raHaM VIV yYpeXIeHNsM, pelleHNs BoIIpoca O 3aJep>KaHUN II0 IOA03PeHMIO
B COBepIIeHUN IIpecTyIlJIeHs 100 NpuMeHeHMs. MHBIX Mep B COOTBETCTBUM
¢ demeparIbHBIM 3aKOHOM VMMeeT IIPaBO 3aJlepXMBaTh, TO €CTh OIPaHNYMBATH
cBOOOMy, yaepXnBaTb Ha MecTe M (MJI11) B BO3MOXXHO KOPOTKUI CPOK IIPUHY-
AVTEIbHO MPelpOBOXIATh (JOCTABIIATh) B MOJIUIIVIO, COOTBETCTBYIOIIee yupe-
XIeHue JIn0o MHoe ciIyXKeOHoe IoMellleHIe, a TaKXe coep>kaTh I107] OXpaHOU
B CIlelajIbHO OTBeJeHHBIX [l 3TOrO IIOMEIeHMIX VUIM CIIelMa/IbHBIX yupe-
XIeHVSX OpraHoB BHYTPeHHUX JleJI He OoJjlee Tpex 4acoB, ecJIV MHOW CPOK He
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yCcTaHOBJIEH peflepa/IbHBIM 3aKOHOM:» (Jlajylee IepeumcISIOTCS COOTBETCTBYIO-
I11ie KaTerOpuu JINLL).

B-TpeTbix, HEOOXOAMMO COOTBETCTBYIOLINM 00pa3soM OTpeHaKTHUpOBaTh I10-
JIOKeHWMs JacTy 2 ctaTby 14 3aKOHa O TIONIMINY, 3aKpeIUIAoNnIyie KaTerOPm JINILL, K
KOTOPBIM MOXKeT OBbITh IPMMEeHEHO 3ajiep>kaHVe (COOTBETCTBEHHO, 1 JI0CTaBJIeHVe
KakK (paKysIbTaTVBHAs 4acTh 3aJiep>kaHns), o0si3aTesIbHO BBIAENIVB (Cerdac 3TOro
HeT) cJlefyIolyie KaTerOpuu:

- JIVLI, 3aCTUTHYTBIX IIPY COBepIIeHMV ITPeCcTyIUIeHMs VIV afMUHUCTPaTUB-
HOT'O ITpaBOHApPYyIIIeHVs JI00 HeIlloCpeICTBEHHO I10CIIe VX COBePIIIeHs;

- JIVLI, YKa3aHHBIX IIOTePIIeBIIMMI VIV OYeBUALIaMI B KauecTBe JIUILL, COBep-
IIVBIIVX IIpecTyIUIeHVe VIV aMUHICTpaTUBHOe [IpaBOHapylIeH!e;

- JIVILI, IMEIOIIMX Ha ceOe 1TV CBOEVI OfleK/ie, IIpu ceOe VIV B CBOeM KVUIUIIIE
sIBHBIe CJIefIbl IIPeCcTYIUIeHVs VIV aMVHUCTPaTUBHOIO IIpaBOHAPYIIIeHS;

- JINII, B OTHOILIEHMM KOTOPBIX MMEIOTCS MHBbIe, He IIpeJyCMOTpeHHble Ha-
CTOSIIIIVIM 3aKOHOM [IaHHBIE, Jafolllyie OCHOBaHMe TI0/103peBaTh MX B COBepIIIeHUN
IIPeCcTYIUIeHN VUIM aJMVHVCTPATUBHOIO IIpaBOHAPYILIEeHs, eCJI OHU IIBITaJIVICh
CKPBITBCS, JIMOO He MMEIOT MecTa IpeObIBaHMS MIIM MecTa XUTEIbCTBA, JIM0Oo He
yCTaHOBJIEHA VIX JIMYHOCTD;

- JIVILI, HAXOMSIIIVIXCS Ha MecTe IIPOVCIIEeCTBYS Y MOTYIIVX SIBUThCS. OYeB/I-
LIaMV [IPeCTyIUIeH.

HyMaeTcst, KoppeKTupoBKa 3akOHa O HOJIMIINK B IIpeijlaraeMOM HarlpasJle-
HUV ¥ pa3paboTKa Ha ero OCHOBE HOBBIX ITOJIOKEHWII COOTBETCTBYIOIIVX aIMVH-
CTPaTMBHBIX perJlaMeHTOB, IIOCBSIIIeHHBIX aJIMUHICTPATVBHO IIpOLieflype 3a1ep-
JKaHM (B TOM 4MCile JIO0CTaBJIeHns) IpakaaH COTPYIHMKaMM HOJINLIVV, II03BOJINT
3aMeTHO yCWINUTB I0pUandecKiie rapaHTIM COOIIoeHVs TOINLIViel KOHCTUTYIIN-

OHHOTI'O ITpaBa KaXX10ro Ha CBO60,[[y M JINMYHYIO HEIIPMKOCHOBEHHOCTD.
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