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10. II. CoJoBeii,

pexkmop uacmmozo o6pa3oeamesbHozo yupexoenus
8bICUEZ0 NPOPECCUOHANBIHO020 00PA308aANUs.
«Omckas wpuduueckas akademus»,

0OKMOp 10pUOUYeCKUX HaAyK, npogeccop,
3acayxennviti opucm Poccuiickou PDedepayuu

K BOITPOCY O PE®@OPME 3AKOHOAATEJ/IbHbBIX
OCHOB AJIMUHHUCTPATUBHOI1 OTBETCTBEHHOCTH

B nocsegHue roabl aAMUHUCTPATUBHON OTBETCTBEHHOCTU B Poccuii-
ckoii Denepalluu exeHeBHO NojBepraloTcs: He MeHee 250 TbIC. rpax-
JaH U IOpUIMYECKUX JIML. AJMUHUCTPATUBHbIE MPaBOHAPYLIEHUS,
aIMUHUCTPATUBHAS JIEJUKTHOCTb MPOYHO BOULIM B HAallly )KU3Hb, CTa-
J1 OObIIEHHBIM siBJeHueM. |IpakTka CBUIETEIBCTBYET O HEBBICOKOM
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IpeyNpeUTeIbHOM HOTEHIHae a/IMUHUCTPATUBHON OTBETCTBEHHO-
cru. Bosee Toro, MaccoBble akThl ee peanu3alii B COBOKYIIHOCTH
CO CTaBIIIEH IPUBBIYHON 3aKOHOMATETBHON IPAKTUKON YCTAHOBJIEHHSI
BCEe HOBBIX COCTABOB a/[MUHUCTPATUBHBIX IPABOHAPYIIEHHUH U yCHJle-
HUS HasHauaeMbIX 32 UX COBepIIEHHNe aMIUHUCTPATUBHBIX HAKa3aHUH
CJIy>KaT CYUIeCTBEHHBIMHU (haKTOPAMU YXYAIIEHUS B3aNMOOTHOIIEHUH
IpakJJaHCKOTO O6INecTBAa U TOCY/IAPCTBEHHOW BJIACTH KaK B COIUAJIb-
HO-5KOHOMHMYECKOM, TaK ¥ B COIIMAJIbHO-TICUXOJOTUYECKOM aCHeKTax.

Creyer Takke OTMETHTH HECONOCTaBUMOCTD TOCYAapCTREHHBIX
3aTpar Ha IIpeceyeHue a[MUHUCTPATUBHBIX MTPAaBOHAPYIIEHWH U MPO-
U3BO/ICTBO IIO JieJIaM O HUX ¢ 06beMOM TOCTYTAIOIHUX B TOCY/IaPCTBEH-
HBII OIO/[PKeT JeHeXXHBIX cpez[cTB OT a/IMMHUCTPAaTHBHBIX INTPacoOB
¥ COLMaJIbHBIM, BOCIHUTaTeIbHbIM U IpoduJakTHdecKuM addexra-
MH aJMUHUCTPATUBHO-HAKa3aTeJbHOU J[IesITeTbHOCTH TOCYAapCTBa.
[To HEKOTOPBIM 3KCIEPTHBIM OIIEHKAM, PAacCMOTPEHHEe OIHOTO [esa
06 aJMHHHUCTPATUBHOM IPABOHAPYIIEHUN B Cy[e OOIIell I0PUCIUK-
1IN 06XOIUTCS rocyaapCTBeHHoMy 6I0/IKeTy B 3,5 THIC. py6. Becpma
JIOPOTUMU SBJIAIOTCA U a/IMUHUCTPATUBHO-HA/[30PHAS U JIMUHUCTPA-
TUBHO-IOPUC/AUKIIMOHHAS (DYHKIMM MOJUIIMN U MHBIX (eiepaabHbIX
OpPraHOB HCIOJIHUTEJbHOW BiacTH. Kak mpeacraBiisieTcsi, MaXOBHK
a/IMIUHUCTPATUBHON pelpeccuy HeOolpaBJaHHO 3aTpareH AJs oblie-
CTBA U CHIKAET aBTOPUTET rOCy/apCTBa B IIa3aX I'Pak/aH.

B kaxkoii-To Mepe 3T0 06yC/IOBIEHO Te€M, YTO OTeYECTBEHHBIH 3aKO-
HOJaTeJIb HE pacliojiaraeT BHSTHOW KOHIENIIMed aJMUHUCTPATUBHON
OTBETCTBEHHOCTU. VIMEHHO TaKoOW BBIBOI TPHETCS CleJaTh, €CJIH
ydecTb, 4To mo4yTtu 3a 12 jer peiictBusa Komekca Poccuiickoit De-
feparuy 06 aJMUHUCTPATUBHBIX TpaBoHapyurenusx (namee KoAll
P®) npunsaro 318 (!) denepanbHbIX 3aKOHOB, B TOI WM WHON Mepe
U3MEHAIOIUX ero cojepxanue. lloHnMaHue CymHOCTH U COITHAJIb-
HOTO IIpe/Ha3HaueHus aJMUHUCTPATUBHOH OTBETCTBEHHOCTH, aJIEK-
BAaTHOTO TPeOOBAHUSAM IPABOBOTO, [EMOKPAaTHYECKOTO FOCYAapCTBa,
OTCYTCTBYeT HE TOJbKO BO BJIACTHBIX CTPYKTYpaxX, OOLIECTBEHHOM
CO3HAHMH, HO JjaXke U B HAyYHBIX Kpyrax.

OreuecTBEHHBIMH yYYEHBIMU-IODUCTAMEM HE JIOCTHUTHYT KOHCEHCYC
B PeIIeHNH MPUHIUITHATIBHBIX BOIPOCOB aJMHHUCTPATUBHON OTBET-
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CTBEHHOCTU. BOT TOJIbKO HEKOTOpblE M3 HUX: SIBJSETCS JIU aMUHU-
CTpaTMBHOE IIPaBOHapyIeHNe OGIECTBEHHO OITACHBIM JestHueM? MoK-
HO JIX BECTU P€Yb O HAJIOTOBOH, (PMHAHCOBOH, OIOMXKETHOW W [IPYTHX
CaMOCTOSITE/IbHBIX BU/[aX OTBETCTBEHHOCTU HAPSAY C aIMUHUCTPATHB-
HOU myn HeT? HackKoJIbKO OIpaBIaHO 3aKOHOATENBHOE IMOCTPOEHHE
IIPOM3BO/ICTBA II0 Jles1aM 00 a/IMIHUCTPATHBHBIX IPABOHAPYIIEHUSIX IO
MO/IeJTH YTOJIOBHOTO ITIpolecca? KakoBbl mpeesibl IeHCTBUST MTPe3yMIT-
MM HEBUHOBHOCTH B cdepe aIMHUHUCTPATUBHOW OTBETCTBEHHOCTU?
[lo/>KHBI JIX OpraHbl UCIOJHUTEIbHON BJIACTH M CYAbI OCYIIECTBJISThH
IIPOM3BOJICTBO TIO JieJaM 00 aJMUHHUCTPATUBHBIX ITPABOHAPYIIEHHSIX
10 OJTHUM U TeM >Ke IIPOIeCCyaJbHbIM JieKaaam?

Her enunonymmsa gaske B TOM, IOYEMYy aJMHHHCTDATHUBHAS OT-
BETCTBEHHOCTb Ha3bIBaeTCs a/IMUHHCTPATUBHOW, U 4YTO, COOCTBEHHO,
OTJINYAET ee OT YTOJIOBHOH OTBETCTBEHHOCTH. MHOTME CHelHaIucThl
Kak Oy/ATO He 3aMeyaloT, Ha MOW B3IVISA/l, TJIABHOTO: OTBETCTBEHHOCTD
SABJISIETCS] Q/IMUHUCTPATUBHON TOJIBKO JIUIIb TIOTOMY, YTO, BO-TIEPBBIX,
3TO — OTBETCTBEHHOCTb He Ilepe/l CYIOM, a Ilepell OpraHaMu HCIOJI-
HUTEJbHOU BJIACTH, W, BO-BTOPBIX, peaju3yeTcsi OHa BHe Cy/neOHOU
npoieaypbl. Vcxos U3 Ha3BaHHBIX /ABYX CYNIHOCTHBIX IPU3HAKOB
aIMUHUCTPATUBHON OTBETCTBEHHOCTH U JIOJIXKHBI ONPEJEeSIThCST BO3-
MOXKHBIe IyTH pepopMUPOBaHUS ee 3aKOHOATETbHBIX OCHOB.

Uro KacaeTcsl MOCJEQHEr0, TO Psi/i IOPUCTOB, KaK TEOPETUKH, TaK
U IIPAaKTHKW, YK€ BIIOJIHE OIIpe/IeJIEHHO BbICKA3aJ/IUCh B 110JIb3y pa3pa-
GOTKHM U TIPUHSITUS HOBOTO KOAM(MDHUIIMPOBAHHOTO 3aKOHOAATETIBHOTO
aKTa, KoTopblil npuies 6e1 Ha cMerny KoAIl PD.! AprymenTs! B moj-
JIeP>KKY JAaHHOTO MHEHUS NPUBOJSATCS CaMble Pa3Hble, U B GOJIBIINH-
CTBE CBOEM OHU IIPe/CTaBJSIOTCSA BIOJHe y6enuteabHbiMu. C Moeit
TOYKU 3peHus, pedopMHPOBAHNE 3aKOHOJATETbHBIX OCHOB a/IMUHU-
CTPATUBHON OTBETCTBEHHOCTH MOTIJIO Obl OCYIIECTBJSTHCS TO CJIeNy-
IOIIMM HaIPaBJICHUSM.

Ha cmeny KoAIl P® posken npuiitu HOBBIN (pesepasibHbIN KO-
AuUIUPOBAHHBIN 3aKOHO/ATEJbHBIN akT moj Ha3BaHueM <«Kozekc
Poccuiickoit Depeparuu 06 aMUHUCTPATUBHOU OTBETCTBEHHOCTH»

' Cm., "anp.: Kupun A. B. O6 akryanbHocTH pa3paboTKu HOBOH pemaKkiinu
P p y pasp p

KoAIl P® // ApmunucrtparuBHoe 1paso u npoiecc. 2012. — 4. C. 25-28.
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(nanee KoAIl P®D). /Tannoe HanMeHOBaHHe, KOHEYHO JKe, SIBJISETCS
6oJsiee TPaBUJIbHBIM, HEXKeJM HbBIHEIIHEE, IIOCKOJIbKY IIPOEKTHUpYye-
MBIIl 3aKOHOJATENTbHBIH aKT, kak u gefictBylomuit KoAIl PD, 6y-
J€T BKJIIOYaThb B ceOd HOPMBI, 3aKPEILIAIONIME He TOJIbKO COCTABBI
a/IMUHUCTPATUBHBIX [paBOHAPyUIEHUN, BUIbI AJMUHUCTPATUBHBIX
HaKa3aHW{, HO M KOMIIETEHI[HIO OPraHOB, PeaJM3YIOIUX aJMHHH-
CTPAaTUBHYIO OTBETCTBEHHOCTb, MOPSIIOK TPOU3BOACTBA 10 AejaaM 06
AIMUHUCTPATUBHBIX IIPABOHAPYIIEHUSX, HCIIOJHEHHS BBIHECEHHBIX
TIOCTAHOBJIEHUH 1 ap.)'.

Ilosararw, HeT HEOOXOAUMOCTH B Pa3paGOTKe M IPHUHATHU OT/e/Ib-
HBIX (pe/lepabHBIX 3aKOHOJATEIbHBIX aKTOB, ITOCBSIIEHHBIX MCKJIIO-
YUTEbHO IPOM3BOACTBY IO JeJaM 00 aJMUHHUCTPATHBHBIX IIPAaBO-
HapylIeHUAX, HAIpUMEp, NPeAJIaraeMblX HEKOTOPBIMH YYEHBIMU
AMuUHHECTpaTUBHO-TIpOIieccyaabHoro  (imwmm a/IMUHHICTPATUBHO-TIPO-
1IeCCYa IbHOTO JIEIMKTHOTO) ¥ AJIMUHUCTPATHBHO-IEIUKTHOTO MCIIOJI-
HHUTEJIbHOTO KoAeKcoB Poccuiickoit @enepanun. [ymaercs, o6bem
COOTBETCTBYIOIIMX IIPABOBBIX HOPM He HACTOJBKO OOGIIMPEH, YTOOBI
CBOIUTDb UX B KOJEKC, TeM 6oJjiee, B 1Ba Kojekca. Kpome Toro, mo
npeo6/iajaomeMy B aIMHHUCTPATUBHO-TIPABOBOM TEOPHUH MHEHWIO,
COZIep>KaHUE TOHATUS «aJIMUHUCTPATUBHBIN IIPOIIECC» BOBCE HE TOXK-
AECTBEHHO IIPOU3BO/ICTBY 110 JieJ1aM 00 a/IMUHUCTPATUBHBIX IIPABOHA-
pyurenusix. Hakonel, u 3To BecbMa CyIIeCTBEHHOE 06CTOSTENIBCTRO,
He TOJIbKO IPABOIPUMEHUTENSAM, HO M Tpa)XJaHaM yAo6Hee I0JIb-
30BaTbCs 3aKOHOJATEJbHBIM aKTOM, B KOTOPOM COCDEIOTOYEHbI KakK
MaTepuaJibHble, TaK U IMPOLECCYaTbHbIE HOPMBI.

Cornacuo 4. 3 cr. 55 Koucrurymum Poccuiickoit @emepannu
«IIpaBa U CBOOO/IbI YeN0BEKA U IPasKIAHMHA MOTYT GbITh OrPaHUYEHbBI
(bemepanbHbIM 3aKOHOM...». KpoMme Toro, «perynmpoBanue i 3ammra
paB U CBOOO/] YeJIOBEKA U IPakIaHIHA>, a TaK)Ke <«IIPOIeccyaibHOe

' Ilogpo6uee cm.: Conoeit 0. II. K KpHTHKe HEKOTOPBIX KOHIIENITYaJIbHBIX

nosoxxenuit Komexca Poccmiickoit @enepaunn 06 afMUHUCTPATHBHBIX MTPABOHA-
pymenusx // AkTyasnbHble npoGiembl npuMenenus Komexca Poccuiickoii Mege-
painu o6 aJMUHUCTPATHBHBIX IIPABOHAPYITEHHAX: MaT-1bl Bcepocc. HayY.-TIPAKT.
kou®. (1 mrons 2004 r.) / Iox o6m. pex. 0. I1. Conosbsa. Omck: Omckuit 0pH-
andeckuii uactutyt, 2004. C. 3—4.
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3aKOHOZATEIbCTBO» B COOTBETCTBUU €O cT. 71 Konctutyuuu Poccuii-
ckoit Deepaliiy OTHOCATCS K BEAEHUIO UCKIIOUNTEIbHO Poccuiickoi
Depepaunn. OveBuano, 4to cT. 1.3.1 KoAIl P® nazgensier cy6bek-
T0B Poccuiickoit Mexepanun npaBoM (MyCTh U OrpaHUYEHHBIM) TIPH-
HUMAaTb 3aKOHbI 00 aJIMUHUCTPATUBHBIX IIPABOHAPYIIEHUSIX BOIPEKU
VIOMSIHYTbIM KOHCTUTYLMOHHBIM HoJsioxkeHusiM. Otciona KoAIl PO
JTOJKEH CTaTh €IMHCTBEHHDBIM 3aKOHO/IaTeIbHBIM aKTOM B CTPaHe, pe-
TYJUPYIOLUM BCe MaTepUaIbHO- U IIPOLECCYATbHO-TIPABOBbIE BOIIPO-
Chl AJIMUHHUCTPATUBHON OTBeTCTBeHHOCTU. lIpencraBisercs Tak ke
B&XXHBIM, YTOObI BCce HOPMbI 06 OTBETCTBEHHOCTU B aMUHHCTPATUB-
HOM TIOPSI/IKE, COXPAHSIOIINECS CETOAHS B pse deaepasbHbIX 3aK0-
HoB (mampumep, B HasoroBom kopmexce Poccuiickoit Demepaiyn),
6bLs11 B TiepepaboTaHHOM Bujle TiepeHeceHbl B KOAII P®.

B oTeuecTBEHHOM 3aKOHOJATETbCTBE SIBCTBEHHO ITPOCMATPUBAET-
Cs TEH/IEHIUS K PaCHIMPEeHHIo aJMUHUCTPATHBHO-IOPUCAUKIIMOHHOM,
a 1o cyTH, cyae6HOi (PyHKIMKM OPraHoB MCIOJTHUTEIbHON Baactu (ux
JIOJKHOCTHBIX JIUI). B Teopuu a/MUHUCTPATUBHOTO MpaBa MoA0GHAs
TEH/IEHIIUST 3a4acTyl0 CUMUTAETCs BIIOJIHE ecTeCTBEeHHOIl, 6osee TOro,
TpeObyotell cBoero faabHelInero pazputusi. Ha camom xe zesie cyiie-
CTByIOLIlee IOJIOKeHUE JieJl IIPOTUBOPEUUT CTapoil U, K COXKaJIeHUIO,
3a0bITOIl aKCHOMe HAyKH IIPOLECCyaJbHOTO IpaBa O TEOPETHYECKOU
U MPaKTUYECKOU HEOMYyCTUMOCTH COeJMHEeHUs CyAe6HOH U a/IMUHU-
CcTpaTuBHON (PYHKIIMIT B PyKaX aJMHHHCTPATUBHOIO OpraHa'.

Wcropus cBUAETENBCTBYET, YTO IO Mepe yTBEP:K/AeHUs IIPUHIINIIA
pasjesieHus BjacTell U ySCHEHUS Pa3audus MeXxx/y aJMUHUCTpalueil
(B TOM umcsie ToJMIIMER) M IOCTUIMEH CaMOCTOSITeJbHAs Cyae6Hast
Baacth (aJMUHUCTPATUBHO-IOPUCAUKIIMOHHAS (DYHKIMS) aAJAMUHE-
CTpalMy TojBeprajach Bce 6ojiee 3HAYUTETBHBIM OTPAHUYEHUSIM?,
U1 5T0 HOHATHO: HUKTO HE MOXeET ObITh CyIbeil B COGCTBEHHOM JeJe.
Cyn aaMUHUCTpAIINY He SIBJISIETCS CYZIOM OObeKTUBHBIM, U pelleHne
TAKOro cyda He ecTb akT npasocyaus®’. Cama ujies HMCIOJHUTEJb-

! Cwm.: Teccen B. M. Jleknnu o nosmneiickomy mpasy. CII6., 1907-1908. C. 51.

2 Cwm.: TapacoB N.T. Kparkuil oyepk HayKu aJMHHUCTPATUBHOIO IIpaBa.
Apocnasap, 1888. T. 1. C. 193.

3 Cwm.: TapacoB U. T. IMonunus B snoxy pedopm. M., 1885. C. 109.
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HOU BJIACTH <«HAXOAUTCSI B HETPUMUPUMOM IIPOTUBOPEYUU C CYyPOBBIM
(¢opman3aMoM, KOTOPBIM IIPaBOBOW CTPOH CUYUTAeT HYXKHbBIM OXpa-
HATB CBOGOIY»!.

Ilenp Bceit, B TOM 4ucJie U HBIHENTHENW, aJIMUHUCTPATUBHO-IOPHUC-
JUKIMOHHOH /1eTeJIbHOCTH OPTaHOB MCIOJHUTEJbHOM BJIACTH, IIyCThb
1 HOPDMUPOBAHHON BO MHOTOM TI0 aHAJIOTUU C YTOJOBHO-TIPOLIECCYaIb-
HbIM 3aKOHO/JIaTeIbCTBOM, Bcerja GyJeT COCTOSITh He B YCTAHOBJICHUH
UCTUHDBI, & B JOCTUKEHUU KOHKPETHBIX Pe3yJbTaTOB B IOPYYEHHON
cdepe yrpaBieHU.

He Oynmer ommOKoii yTBepsk/ieHHe, YTO aJMHHHCTPATUBHO-IOPUC-
JMUKIIMOHHOK JIeSTeJIbHOCTH OPTaHOB UCIIOJTHUTETbHON BJIACTH YyK/a
cyne6Has nporeaypa, HaBsg3aHHas eil KoAIl PD, u uMenHO 0aTOMY
OHA OTTOpPTraeTcsl MPAaKTUKON. BbIpaxkasich S3bIKOM HEKOTOPBIX Hpejl-
CTaBHUTeJell YyroJIOBHO-TIPABOBOM HayKH, € MO3WIUN 3a7ad IIPaBOCY-
sl METOJl aIMIHUCTPATUBHON OTBETCTBEHHOCTH Bcerja 6y/neT UMeThb
He/IOCTaTOK, COCTOSIUINI B TOM, YTO OH «HOCUT YHMCTO BJIACTHBIA Xa-
paKTep»?.

OcyuiecTBaeHre WCHOJHUTEJbHOW BJIACTHIO aAMUHUCTPATUBHO-
IOPUCAUKITMOHHON aesTeibHocT (Cyme6HON (DyHKIMU) OTpUIATE -
HO CKa3bIBaeTCs Ha ee OOIIECTBEHHOM aBTopuTeTe. Tak, 3aTpaumnBasi
6oJIblIINe BpeMsi, CUJIbI M CPE/ICTBA HA HaKa3aHUe €3KerOHO JeCATKOB
MUJIJTMOHOB YeJIOBeK 3a a/[MUHUCTPATUBHBIE IPABOHAPYIIEHNUS, TT0JTH-
IIUsI B TO K€ BPEMS OCTaBJISIET HEPACKPBITBIMU COTHU TBICSIY 3apETu-
cTpupoBaHHBbIX Tpectymienuit. [Tomo6ubIil «dopmary obecnieueHust
IIPaBOIOPSI/IKA BPSI MOKET PACLIEHUBATHCSI IIMPOKUMHU CJIOSIMH Hace-
JIEHUSI KaK IEMOKPATHYHbBIN M CIIPaBe/IJIUBbIN.

B nannoit cBga3u B KoAlIl PD® crnenyer cmomesupoBarb afMUHU-
CTPaTUBHO-HAKa3aTeJbHYIO /eATeJbHOCTb OPraHOB HCIIOJTHUTEIbHON
BJIACTU TaKUM 00Opa3oM, YTOObI BMECTO aIMUHHUCTPATUBHO-IOPUCIUK-
rroHHoro (cyae6Horo) oHa mpuoGpesia a[MUHUCTPATHBHO-HAI30PHbII
xapakrep. /[ns atoro B KoAIl PD Heob6xoaumMo peasn3oBaTh OCHOB-

! Barpsikos M. Iomumus // OHIUKJIONEINYECKUAN CIOBApb PycCKOro 6u-

6amorpacduueckoro uactutyra I'panar. 11-e crepeorun. usg. M., b.r. T. 32. C. 511.
2 Cwum.: Kemuna C.I. O6 OCHOBaHMSIX M MOCJEACTBUSX JAEKPUMUHAIU3ANUAN
nesuunit // Coperckoe rocyzapctso u npaso. 1988. Ne 11. C. 17.

33



HDIC IIDUHIIUIIBI TEOPUM TaK Ha3bIBAEMOI dopmabHOM CTPOroCTH aj-
MUHHUCTPATUBHOTO B3bICKAHUsI (MMEHHO B3bICKAHMWS, a HE HAKA3AHUS)
IO CpaBHeHWIO ¢ HaKasaHWEM, Ha3HAYAeMBbIM B cy1le6HOM MOpPSI/IKe.
ITa cTporocTh BBIDQ)KaeTCs B TOM, YTO, MO OOIIEMY IIPaBUJIY, caM
Gaxr COBEpIIEeHNUST MPaBOHAPYIUEHNS SIBJISIETCS JOCTATOYHbBIM /I Ha-
JIOKEHNS] a/IMUHUCTPATUBHOTO B3bICKAHHUS; opma u cremenn BuHBI
AJIA Oprana uCnoJHUTEIbHOM Biactu (ero ZOJIKHOCTHOIO JIMIIA) B OT-
JINYNE oT CcyJa 3HaYeHUsS HE HMEIOT, O IIPe3yMIIIUHA HEBUHOBHOCTU
P€Yb He uper; BbIXIBJIEHHE, IIpECceYeHue u JOKYMEHTHPOBaHUE agMU-
HUCTPATUBHOTO TIPaBOHAPYLIEHUSI OCYLIECTBJISIIOTCS BHE IIpoLeayp,
AHAJIOTHYHBIX YTOJIOBHO-TIPOLiECCYAIbHBIM; KaKue-Tu60 cyaeGHble
IIPOLENYyphI HAJIOKEHWMSI B3BICKAHUS OTCYTCTBYIOT; aJMUHUCTPATHB-
HO€ B3bicKaHME MOXKET HaJIAraTbCs HECKOJIbKO pas JIo Tex Iop, IOKa
Hapylienne He OymeT ycTpaHEHO!; Kapa, HacTuraromias IpaBOHapy-
MHUTEIA, He CYUTAeTCs] HAaKa3aHWeM II0 Cylly W II03TOMY C IOJTHBIM
IPaBOM MOKET MMEHOBATHCH <«a/[MHUHWCTPATHBHBIM B3bICKAHHEM»Z.
Wmenno IIp TaKUX YCJIOBUAX aJMHUHUCTPATHBHASI OTBETCTBEHHOCTDH
OYZET OCHOBBIBATHCA HE Ha njee CIIpaBeAJIMBOCTH, a Ha HJee IOJ-
A€PKaHus opraHaMu MCIOJTHUTENbHOM BIACTH My6INIHOrO HOPSA/JKA.

Hpennaraemerii moaxon O3Ha4aeT, 4YTO OpraHbl HCIOJHUTEIb-
HOU Bractu (MX OJKHOCTHbIE JIMIA) JIOJKHBI GBITH BIIpaBe HaJia-
TaTb TOJNBKO IpeaynpeskieHue WIn mTpad B MUHUMAJbHOM pas-
MEpPE, yka3aHHOM B CaHKIIHHU COOTBETCTByMOIIel craTbu. [IpoTokosn
06 AAMUHHUCTPATUBHOM IIPABOHAPYLIEHUH, IO oflieMy IpaBuIy, He
COCTaBJIsteTcs, cpa3y BBIHOCHTCSA IOCTAHOBJIEHHWE O HAJOXKEHHUN aza-
MUHUCTPATHBHOTO B3BICKAHUS, Bpyyaemoe (HaIlpaBJsieMoe) ajMUHI-
CTPAaTUBHOMY IpPaBOHAPYIIUTE/IIO.

Ecmm muno OCIIapuBaeT Ha MeCTe TPOo3sllee eMy HaKa3aHHe H/IN
IIPABONIPUMEHUTENTb CYNTAET HEOOXOIUMBIM npuMeHeHue 60see CTPo-
TMX M3 4yucaa yKa3aHHbIX B CAaHKLIUU CTATHU AIMUHUCTPATUBHBIX
B3bICKaRMil, HEXKeTU TIPeLYIPexK eHIe HIn wrpad, To coctaBsieTca
IIPOTOKOT 06 a/IMUHUCTPATHBHOM IIPAaBOHAPYIIEHUH, KOTOPBIA BMECTe

1 o
Cm.: Ko6anesckuit B.JI. Coerckoe AIMUHUCTPATUBHOE IIPABO. XapbKOB:

Wsn-s0 HKIO YCCP, 1929. C. 177.
? Cm.: Teccen B.M. Vkas. cou. C. 50.
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C IpyTUMH MaTepuaiamu JeJa repefaercs B cya. IIpucyrcrsusa npa-
BOHAPYIIUTEJs] IPH BbIHECEHUU OPTraHOM HCIIOJHUTEIbHOM BJIACTH
(€ro MOMXHOCTHBIM JIMIOM) MOCTAHOBJIEHUS O HA3HAYEHWH A[MUHI-
CTPAaTUBHOTO B3bICKaHUs He TpeGyeTcs.

Eciu, moyuuB MOCTaHOBJIEHHUE 1O MOYTE WUJIH JAPYTUM CIIOCOO0M,
JIU10, NpUBJIE€YEHHOE K aJMHUHUCTPATUBHOW OTBETCTBEHHOCTU Opra-
HOM UCIHOJHUTETbHON BaacTh (ero JOMKHOCTHBIM JIMIIOM), HE COTJIac-
HO ¢ TaKMM HOCTaHOBJIEHWEM, OHO MOXXeT OCIOpuTh ero B cyze. Cyn
B 3aBUCHUMOCTH OT Pe3yJIbTaTOB PACCMOTPEHMUA [10KA3aTeIbCTB, MPE/I-
CraBJIEHHBIX CTOpOHaMK (OPraHOM MCIIOJTHUTENbHOMW -BJIACTH U JIU-
IIOM, IIPUBJICKAEMbBIM K a[MUHUCTPATUBHON OTBETCTBEHHOCTH) MOJKET,
B OTJINYME OT OpraHa WMCIIOJHUTEIbHOM Bjactu (ero AOKHOCTHOTO
JM1[a) TPUMEHUTH JI060€e, B TOM 4YHC/Ie U HanGojee CTPOroe U3 repe-
YUCJIEHHBIX B CAHKIIMYU CTAaTbU QJIMIHUCTPATUBHBIX B3bICKAHUM.

[Ipennaraemoe B KaKOH-TO Mepe HAIlOMUHAeT MOPSJOK, yKe Ipel-
yemotpennbiit cr. 28.6 KoAIl PD. Itor nopsgok pacnpocTpansger-
CS Ha CJIydYaud BbIHECEHWS MMOCTAHOBJIEHHS TI0 Jeqy 06 aJIMUHUCTPA-
TUBHOM IIpaBOHAPYILIEHUM TOJBKO Ha MeCTe IIpaBOHAPYLIEHUH, T.€.
B [IPUCYTCTBUU IPABOHAPYUIUTENS, B YCJOBUSX HEMNOCPEACTBEHHOIO
C HIUM KOHTaKTa. B peaabHOCTH MOAOGHBIE CJIy4YaWl CPABHUTEIHHO
Penku. Bmecre ¢ tem mpu TakoM mnoaxofe (KcraTd, JaBHO W3BECT-
HoM crpaHaM 3amaaHoii EBpoIb!) opranbl MCIOJHUTEIBHOM BJIACTH
(ux nomKHOCTHBIE /MIA) MUIIAOTCS CyAeGHON (DYHKINHM, COXpaHss
B CBOEM pacCIOPSI’)KeHUHU JIeHiCTBEeHHbIE IIPABOBbIE CPEJACTBA pearupo-
BaHWS Ha NMPABOHAPYIIEHWS B TIOJHA/J30PHBIX cdepax coluaIbHOM
KU3HU.

31ech BaXKHO IMOAYEPKHYTH, YTO B COOTBETCTBUU C 4. 3 CT. 35
Koncturyuuu Poccuiickoit Depepaliu «<HUKTO HE MOXKET ObITb JIU-
IleH CBOero MMYIIeCTBa MHAYE KaK IO pelleHuio cyaa». /lenpru, 6es-
YCJIOBHO, SIBJISIIOTCS WMYIECTBOM, a 3HAYWT, OPraHbl HCIIOJHUTEJIb-
HOll BJIacTM He MOTYT OBITb YIIOJHOMOYEHbl HAa Ha3HaueHHe TaKOro
HakasaHWsd, KaK aMHHUCTPATUBHBIN mTpad. [IpeanoxeHHbIil Bbile

! Cwm.: KpaTkasg o6bscHUTETbHAS 3aIIUCKA K 3aKJTIOUEHMI0 MEK/YBeJOMCTBEH-
HOil KOMHCCHH IO/ [Tpe/iceaTeTIbCTBOM ceHatopa A.A. Makaposa no mpeo6pa3oBa-
Huio noauiuu B Mmmepun. CII6.: Tocya. Tum., 1911. C. 100.
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MOPANOK HAJIOXKEHUS AJIMIHUCTPATUBHBIX B3BICKAHUH IO3BOJISET
IIPeo0JIeTh Ha3BaHHYIO mpobsemy. I10cKOMBKY /K10, TIPUBJIEKaeMoe
K aJMHHUCTPATUBHOH OTBETCTBEHHOCTH, HMeS PeaJbHYI0 BO3MOXK-
HOCTb IIEPEHECTH PACCMOTPEHUe /leJla O BMEHSIEMOM eMYy aJIMIHUCTPA-
TUBHOM IIPaBOHApYIIEHUU B CyJ, HO, He JXeJasi 3TOr0, COIJIAIIAETCS
C BbIHECEHHDBIM B OTHOIIEHUU €r0 OPraHOM HCIOJHUTENbHONW BJIACTH
IIOCTAHOBJIEHHEM O HAJIOKEHUW aJMUHHCTpPATHBHOro mrpada, peyb
0 HapyIIeHHH YIOMSHYTBIX KOHCTHTYLIHOHHBIX TOJIOKEHHN BECTH
6yner Heb3si. VI dakTuvecku, u 0OPUANYECKU TTOJ00HAST CHTYaIlust
OTIMCBIBAETCS M3BECTHOU jaTtuHcKoi dopmysoir «volenti non fit in-
juria» — HeT o6H/IBI U3BSIBUBIIEMY COTJIACHE.

ITpencraBasiercsa 1iesecoo6pasHbIM TPOBECTH HWHBEHTAPHU3AIUIO
Oco6ennoit yact KoAIl PD, cooTBETCTBYIONUX 3aKOHOB Cy6GBEKTOB
Poccuiickoit Denepanuu 06 aIMUHUCTPATHBHBIX TPABOHAPYIIEHUSIX
B LIeJIAX CYLIECTBEHHOIO yMEHbIIEHNSI KOJIMYeCTBA COCTAaBOB a/IMUHMU-
CTPaTHBHBIX IIpaBOHApyIIeHHl, KoTopble OyayT 3akperyieHbl B KoAIl
P®, B ToM uucie 3a cYeT UCKIIOYEHUs MyOJUPYIOMIUX IIPABONOJIO-
JKEeHUM, yuyulieHus: (pOpMyJNPOBOK AUCITO3UIIMI HOPM ¥ TIOBBIIIIE-
HUS YPOBHS HOPMATUBHOTO 0006rieHus. Heo6XonuMo yduTHIBATH,
YTO B CUJy MeHbilleil 0OIEeCTBEHHON OMAaCHOCTU aJIMHUHUCTPATUBHbBIX
MpaBOHAPYIIEHUN IO CPAaBHEHUIO C TIPECTYIJIEHUSMH, a TaKXKe He
TAKOr0 ONIYTUMOTO, B CPAaBHEHWM C YTOJOBHBIMH HaKa3aHUSIMU, Ka-
paTebHOrO HOTEHIMAsia aIMUIHUCTPATUBHBIX B3bICKAHUH CTOJIb HOJ-
poOHOEe 3aKOHO/ATeJbHOE OIUCAHWe COCTABOB aMUHUCTPATHBHBIX
MpaBOHApYUIeHN#, Apo6JieHre WX Ha OTAeJbHble BU/bI TIO IIpHMe-
py Ocobennoii yactu YrosjoBHoro kojekca Poccuiickoit Mexepanun
(nanee — YK P®), na6mo1aeMble cerofHs, iBASIOTCS U36bITOYHBIMU
(Hampumep, B HACTOsIIIIee BPEMs COCTaBbI aJMHUHUCTPATUBHBIX Mpa-
BOHAPYIIIEHWH, COBEPLIAEMBIX TOJBKO B cepe MpoBeneHUs BHIGOPOB
u pedepergyma, peaycMorpenbl 34 crarbamu Tiasbl 5 KoATIl PD).

B sroit cBsa3m nonaraio, uto OcobenHas yactb KoAIl PD momx-
Ha COJIePKaTh CYILIeCTBEHHO OOJiblliee KOJTMYECTBO HOPM C GJIAHKET-
HOW UCTIO3UIINEH, YTO TTO3BOIUT COKPATHTh 06bEM HAa3BAHHOM Y4acTU
U B KaKOU-TO Mepe OOJEerYuT IPAaBOIMPUMEHUTENbHYIO AeITeTbHOCTD
OPraHoOB HCHOJIHUTENbHON BIacTH (MX JAOKHOCTHBIX JIHIL).
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B ornmume OT yrosoBHOro INpecseOBaHMs, KOTOPOe, KaK WH3-
BECTHO, MOJKET OCYILIECTBJISITHCS B ITyOJIMYHOM, 4YaCTHO-IIyOJUYHOM
u dacTHoM Topsiikax (cr. 20 YToJI0BHO-IIPOIECCYATbHOTO KOZAEKCa
Poccuiickoit @epepanuu, panee — YIIK P®), aaMunuMCTpaTus-
HOe TIpecJie[oBaHNe, KaK 9TO BBITEKAeT M3 COOTBETCTBYIONUX HOPM
KoAIl P®, BO3MOXHO TOIBKO B MyOIMYHOM HOPSIIKE. 3aKOHO/ATe b
He 06paTi/I BHUMAHUS HAa 3TO OOGCTOSITENbCTBO /Iaske MPH IIepeBo/ie U3
paspsiia MpeCcTyIJIeHWi B pa3psi/i aJMUHHUCTPATUBHBIX IIPAaBOHAPY-
meHui KaeBeTbl (BIOCJIEACTBAM OHA BHOBb Obljla MPU3HAHA IIPECTYII-
ubiM JeaaneM) u ockopOaenust (cr. 5.61 KoAIl P®), yromoBuble
Jlefla 0 KOTOPbIX Beerma cyurtajuch (a yrosoBHble Jea O KJeBeTe
BHOBb CUMTAIOTCSI) JIeJJAMU YaCTHOTO OOBUHEHUS.

HexoTopble aBTOPbI, 0TMeYasT «6OJIBbIIYI0 HMIIEPATHBHOCTb> /IMU-
HUCTPATUBHOI OTBETCTBEHHOCTHU TI0 CPAaBHEHWIO C YTOJIOBHOIA!, BCJe]
3a 3aKOHOJATeJeM He 3a/al0TCsl 3aKOHOMEPHBIM BOIIPOCOM O TOM,
MoYeMy MOTEpPIeBUINII B Psje Cjoydyae HMeeT 3aKOHHOE IpaBO He
MO/IBEpraTh YrOJIOBHOMY IpECcJIe[IOBAaHUIO JIMIIO, COBEPIIWBINEE IIpe-
CTyILIEHWe, HO HAIPOYb JIMIIEH TAaKOTO IIpaBa B OTHOIIEHWM JIMIIA,
COBEPIIUBIIEr0 BCETO JIUIIb AMHUHUCTPATMBHOE IIPaBOHApYyIIEHUE.
[Tpu 3TOM J1060# yYACTKOBBIH yIIOJTHOMOYEHHDBIH MOJUIUN CKAXKET,
YTO B TIOBCETHEBHOW MPAKTUKE MHEHe IOTepIeBIIero Ha dTare BO3-
OyxaeHus faesa 00 aJAMMHUCTPATUBHOM IpaBOHapylieHnu (Hampu-
Mep, B CJIyYasX CeMelHO-GbITOBbIX KOH(IMKTOB) UTPAET PENIAOIIYIO
pPOJIb B TIPUHSATUM COOTBETCTBYIONIUX ITPOIECCYATbHBIX PEIIeHUI.
W npogoskarb UTHOPUPOBATHL HEOOXOAUMOCTD BHEJPEHUS B IIPOU3-
BOJICTBO TIO JieiaM 06 aAMUHHCTPATUBHBIX MMPABOHAPYIIEHUSIX YacCT-
HBIX ¥ YaCTHO-TIyGJUYHBIX Haya/ — 3HAYUT, U JaJIblle yBeJUYUBaTh
u 6e3 TOro CyIIeCTBEHHYIO [JUCTAHIIMIO MEX/Y <«IIPaBOM B KHUTaX»
U «IIPaBOM B KU3HU».

[To MoeMy MHeHMIO, KaKHe-Iu60 MPETSATCTBUS K PeaT3aiuy B OTe-
YeCTBEHHOM 3aKOHO/ATeTbCTBe 00 aJMUHUCTPATUBHBIX IMPABOHAPY-
HIEHUSIX B ONpEAEJeHHbIX IIpe/eiaX UIeu aJMUHUCTPATUBHOTO IIpe-

! Cwm.: Cepkos II.II. AqMUHICTPATHBHAS OTBETCTBEHHOCTH B POCCUICKOM IIpa-

BE: COBpPEMEHHOe OcMbIcieHue U HoBble moaxonpl. M.: Hopma: UHDOPA-M, 2012.
C. 40, 299.
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CJIeJ0OBaHKS B YaCTHOM U YaCTHO-IIyOJUYHOM MOPSIIKAX OTCYTCTBYIOT.
Hy>xHO TiaTeJIbHO IPOaHATM3NPOBATH COCTABBI aJIMUHUCTPATUBHBIX
[IpaBOHAPYIIEHWH Ha IpPeIMeT TOro, COBeplIeHHWe KOTOPbIX M3 HUX
JOJKHO BJIeYb aJMUHUCTPATHBHOE TpPeCc/Ie/[0OBAHIE HCKJIIOYHTEIbHO
IO 3asIBJIEHUIO ITOTepIiesiiero (€ro 3aKOHHOrO TPEICTABUTEJIS).

Xorenoch 6bl TaK)Ke HOAUEPKHYTH, YTO B COBPEMEHHBIX HKOHOMHU-
YECKUX U TIOJTUTUYECKUX YCJIOBUSX JKU3HH POCCHICKOrO OOIIecTBa
WHCTUTYT aJMUHUCTPATUBHON OTBETCTBEHHOCTU IOPUAMYECKUX JIUIT
BBICTYIIaeT BO MHOIOM HEIPaBOBBIM U HECOPA3MEPHBIM CPEIACTBOM
JlaBIeHusd Ha OM3HEC U IpecJjeayeT IeJb He CTOJIBKO obecredeHus:
IIPABOINOPAKA, CKOJBKO IIOINOJTHEHUsI TOCYAApCTBEHHOTO OIO/KeTa.
Ho napsay ¢ ero oTMeHoil cjie/[oBajio 6bl B TO XK€ BPeMs YCHJIHTb
B I[€JIOM 2JMUHUCTPATHBHYIO OTBETCTBEHHOCTD /IOJPKHOCTHBIX JIMII.

B nneane, npoexkt KoAIl PMD go/KeH rOTOBUTHCS OAHOBPEMEHHO
¢ pazpabotkoit HoBoro YK P®. TosbKo IpH yCJIOBUU TECHOTO B3au-
MOZIEHCTBUST TPOEKTAHTOB 060UX KOJEKCOB, KOOPAUHAIUN UX YCUIUHN
JIOCTWKUM Ha/UJIeKaIUi yPOBEHb COIJIACOBAaHHOCTH ITPaBOBOTO Pery-
JIMPOBAHUSA /IBYX OCHOBHBIX BHJIOB <«HITpadHOI» My6JMYHOR OTBET-
CTBEHHOCTU — YTOJIOBHOW U aJIMUHHUCTPATUBHOMN.

Cuuraio 1eneco06pasHbIM THIATEJBHO <IIPOMUCATh» COCTABbI
CMEKHBIX IPeCTyIJIEHUH M aJIMUHUCTPATUBHBIX IIPaBOHApyUIEHUI,
BHOBb B IIOJIHOW Mepe peasm3oBath B YK P® ujeo agMuHUCTpa-
TUBHOM MPEIOAUIINY, BBECTH KATETOPUIO <«YTOJIOBHBIH MPOCTYIOK»
(8riouuth B YK P®D oraenbublii pasaen 06 yroAOBHBIX MPOCTYII-
kax), gononuute YIIK P® pasmesiom 0 IMpousBojicTBe 10 JeaM 06
VTOJIOBHBIX IIPOCTYNKaX. K yrosoBHbIM IIPOCTyIKaM, COBepLICHHE
KOTOPBIX 110 aQHAJIOTUX C aJIMUHUCTPATUBHBIMHU IIPAaBOHAPYIICHUAMUI
He JIOJDKHO BJIeYb CYJUMOCTb, MOXKHO OTHECTH B TOM YuCJe U aJMU-
HUCTPATUBHbIEC ITPABOHADYIIEHUsI, B HACTOsIEe BpeMsl paccMaTpUBa-
eMble CY/bSIMU.

IIpeacraBiasercs, yTto pedopMUpPOBaHNe 3aKOHOATEIbHBIX OCHOB
a/IMUHHUCTPATUBHON OTBETCTBEHHOCTH B MpeAJaraeMbIX HallpaBJIeHU-
SX II03BOJIUT OUIYTHMO IIOBBICUTD YPOBEHDb IIPABOBON 3aIIUILEHHOCTU
rpakJal U IOPUAMYECKUX JHUI OT aJAMUHUCTPATUBHOIO IIPOU3BOJIA
1 BMecTe ¢ TeM obecrieduth s dexTuBHblil KOHTpOIb (Haa30p) opra-
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HOB HCIIOJIHUTEJbHOW Biacté (MX MOMKHOCTHBIX JIUI[) 3a COOJIOfe-
HHUEM POCCHHCKOrO0 3aKOHO/ATE/JIbCTBA.





